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Summaries with Trial Analysis
$44,280,000 VERDICT – CONTRACT – BREACH OF ENDODONTIC SUPPLY AGREEMENT

– BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING – VIOLATION OF

UNFAIR PRACTICES ACT – $40,000,000 IN PUNITIVE DAMAGES.

U.S. District Court, District of New Mexico

The plaintiff and the defendant are competitors in
the endodontic market. The plaintiff alleged that
the defendant refused to supply the plaintiff with
obturators and certain files that they were
required to do under a Supply Agreement entered
into between the parties. The Agreement entered
into in 2008 required the plaintiff to purchase all
of its products from the defendant, which in turn
would make and supply the products that the
plaintiff required. The defendant was acting as
both a competitor and a manufacturer/supplier
for the plaintiff. The plaintiff alleged that the
defendant breached its supply agreement and
failed to act in good faith in an effort to eliminate
the plaintiff as a competitor.

The plaintiff brought suit against the defendant alleg-
ing that it breached the parties’ supply agreement
and intentionally thwarted the plaintiff’s business by
refusing to supply endodontic instruments to the
plaintiff and by using their position as the plaintiff’s
supplier to the defendant’s advantage and targeted
the plaintiff’s customers. The plaintiff alleged that the
defendant’s actions made it difficult for the plaintiff to
develop its next file. The plaintiff also alleged that the
defendant’s action in dealing with the plaintiff, dispar-
aging its name to the plaintiff’s customers and with-
holding supplies was a violation of the covenant of
good faith and fair dealing, as well as federal and
state unfair trade practices laws. The plaintiff sought
both damages and injunctive relief against the
defendant from the court.

The defendant denied the allegations and main-
tained that the plaintiff undercut the defendant and
breached the parties’ agreement. The defendant
maintained that the plaintiff was the one at fault in
the proceedings. The defendant contended that the
plaintiff informed the defendant’s customers that their
products were interchangeable when the defendant
contended that they were not and the plaintiff was
making misrepresentations to customers in an effort
to steal business away from the defendant.

At the conclusion of the three week trial, the jury re-
turned its verdict in favor of the plaintiff and against
the defendant. The jury awarded the plaintiff dam-
ages in the amount of $4,280,000 consisting of
$500,000 for breach of the supply agreement related
to the V2 file up to the time of trial; $3,580,000 for
breach of the supply agreement related to the V2 file
from trial to the time of the end of the supply agree-

ment and $200,000 for nominal damages for breach
of the supply agreement related to the obturators,
breach of the covenant of good faith and fair deal-
ing and violation of the New Mexico Unfair Trade
Practices Act. The jury then awarded the sum of
$40,000,000 in punitive damages.

REFERENCE

Plaintiff’s business strategy and valuation expert:
Lynn Weber from East Palo Alto, CA. Plaintiff’s
economics expert: M. Brian McDonald, Ph.D. from
Albuquerque, NM. Plaintiff’s mechanical engineering
expert: John Desrosiers from Manhattan Beach, CA.
Defendant’s C.P.A. expert: J. Brad Steward, C.P.A.
from Albuquerque, NM. Defendant’s dental expert:
William Benford Johnson, D.D.S. from Tulsa, OK.

Guidance Endodontic LLC vs. Dentsply International,
Inc. and Tulsa Dental Products, LLC. Case no. 08-CV-
1101; Judge James O. Browning.

Attorneys for plaintiff: John J. Kelly, Donald A.
DeCandia, Emil Kiehne, and Ryan Flynn of Modrall
Sperling in Albuquerque, NM, and Kyle Bisceglie,
Renee M. Zaytsev, Herb C. Ross, and Joshua S.
Androphy of Olshan Grundman Frome Rosenzweig &
Wolosky LLP in New York, NY.

COMMENTARY

The plaintiff’s attorneys report that this is the largest standing ver-
dict award in New Mexico’s state or federal court history. The jury
saw over 200 exhibits from the parties, heard from approximately
25 witnesses and sat through approximately 14 days of testimony.
The jury was very attentive on the long court days that regularly
ran from 8:30 to 5:30 with only a one hour lunch break.
The jury voted six to three on all 41 questions in the special verdict
form. After the trial, during an in-chamber juror interview, the ju-
rors indicated that they were eight to one or seven to two on nearly
all the questions posted to them for decision. The defendant dis-
agreed with the verdict. The parties had entered into the supply
agreement as part of the settlement in a previous patent infringe-
ment litigation matter.
The plaintiff alleged that the defendant was upset that the plaintiff
was selling its products for less money than the competing products
manufactured and sold by the defendant. The plaintiff submitted
expert testimony that it sustained damages for five quarters of ap-
proximately $1,200,000. The plaintiff also alleged past and future
damages totaling $74,000,000. The parties participated in media-
tion in December 2008 which produced no settlement causing the
matter to proceed to trial.
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$23,200,000 VERDICT – MEDICAL MALPRACTICE – OB/

GYN – FAILURE TO PERFORM TIMELY CESAREAN

SECTION – MULTIPLE SKULL FRACTURES FROM

FORCEPS DELIVERY – BRAIN DAMAGE – CEREBRAL

PALSY.

Milwaukee County, Wisconsin

In this medical malpractice matter, the plaintiff alleged that the
defendant was negligent in failing to perform a timely Cesarean
section when it became apparent that the fetus was in distress,
resulting in brain damage to the infant. The defendant denied the
allegations and disputed negligence and causation.

The plaintiff’s mother, who was pregnant, came under the care of the
defendant Ob/Gyn practice in March 2005. She was admitted to the
hospital on April 30th with a diagnosis of preeclampsia and was kept on
a monitor. In the early morning hours of May 2nd her water broke and
she was transferred to the labor and delivery unit. By 6:45 a.m. she was
dilated to 3 cm and was shortly thereafter placed on magnesium sulfate
for preeclampsia to prevent seizures. By 9:30 a.m. she was still only 3 cm
dilated and Pitocin was added to augment the labor. By 2:00 p.m. she
had only reached 5 cm dilation and there was no progression of labor.
By 6:30 p.m. a young resident recognized the plaintiff mother’s failure to
progress and inserted an intrauterine pressure catheter to measure the
force of the plaintiff mother’s contractions.

The defendant, Dr. Donald B., has taken over the care of the plaintiff’s
mother from one of his partners around 5:00 p.m. that evening. The
plaintiff contended that Dr. B. did nothing with regard to monitoring the
plaintiff mother’s condition or to determine why labor was not progressing
as it should have been in a normal labor. By 8:00 p.m. that evening, the
mother was dilated to a rim with the fetus at 1+ station. Two hours later,
at 10:00 p.m. she was in exactly the same status with no further fetal de-
scent and the plaintiff contended that the defendant doctor did nothing
with regard to the stalling of the labor.

By 9:00 p.m. fetal monitoring was showing minimal variability with a nor-
mal baseline. There were virtually no accelerations from approximately
9:00 p.m. on, and the defendant and the staff did nothing to stimulation
the labor or move the plaintiff’s mother to the operating room to perform
a Cesarean section. By 11:00 p.m. the defendant doctor determined
that the plaintiff’s mother was fully dilated and could begin to push. He
then left the room and although he was still in the hospital, he had re-
turned to his office. When the plaintiff’s mother began to push, immedi-
ate decelerations were noted with every contraction. No one alerted the
doctor of the fact that the fetus was in distress with the pushing and the
staff failed to alert the defendant Ob/Gyn.

The doctor returned at 11:30 p.m. and also allowed the mother to con-
tinue pushing despite the decelerations. The defendant believed that
the fetus was at +2 station. In reality, the child had large caput
succedaneum making an accurate station determination very difficult.
The defendant then handed forceps over to a resident and instructed
the resident in the use of the forceps for the delivery. The forceps slipped
off several times and Dr. B. took over the use of the forceps and then in-
structed the resident to use vacuum delivery. After the vacuum delivery,
there was shoulder dystocia where the defendant Ob/Gyn again took
control of the delivery.

The plaintiff was born with a cord blood pH of 6.96 and a base deficit of
-17.3. In addition, the child had multiple skull fractures. The child was di-
agnosed with cerebral palsy. The plaintiffs brought suit against the defen-
dants alleging negligence and failure to respond and perform a timely
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Cesarean section when it was apparent that the fetus
was in distress. The defendants denied the allegations
of negligence and disputed that there was any devi-
ation from acceptable standards of care.

At the conclusion of the three week trial, the jury de-
liberated and returned a verdict in favor of the plain-
tiffs and against Dr. B. and the Injured Patient’s Fund
in the amount of $23,200,000. The court will add an-
other $187,402 as agreed medical expenses to the
final judgment.

REFERENCE

Plaintiff’s economist expert: Charles Linke, Ph.D.
from Champaign, IL. Plaintiff’s Ob/Gyn expert:
Geoffrey Schnider, M.D. from Houston, TX. Plaintiff’s
pediatric hematologist expert: Leonard Valentino,
M.D. from Chicago, IL. Plaintiff’s pediatric
neurologist expert: Gabrielle DeVeber, M.D. from
Oakville, Ontario. Plaintiff’s pediatric neurology
expert: Richard Colan, M.D. from Oak Creek, WI.
Plaintiff’s pediatric neuroradiologist expert: Manohar
Shroff, M.D. from Toronto, Canada. Plaintiff’s
physiatrist expert: Gary Yarkony, M.D. from Elgin, IL.
Defendant’s nursing expert: Lisa Hanson, R.N. from
Graton, WI. Defendant’s Ob/Gyn expert: John
Bazley, M.D. from Monroe, WI.

Laron Birmingham, a minor by David P. Lowe, Guard-
ian ad Litem and Kishia Lee vs. Injured Patients and
Families Compensation Fund, Lifetime Ob/Gyn, Ltd.,
Dr. Donald Baccus and St. Joseph Regional Medical
Center, Inc. Case no. 06CV006494; Judge Maxine
White.

Attorney for plaintiff Birmingham: Jeffrey M.
Goldberg of Jeffrey M. Goldberg Law Offices in
Chicago, IL.

COMMENTARY

The defendants argued that since the plaintiff’s cerebral palsy was
not spastic quadriplegia, the type normally seen in global hypoxia,
that the injury actually resulted from a sinus venous thrombosis, a
type of stroke, and not as a result of any negligence on the part of
the defendants. The defendants called a neuroradiologist from Chi-
cago as a witness. The defendants did not even show the expert all
of the initial CT-scans. This expert was the only one to see a sinus
venous thrombosis; none of the doctors treating or attending to the
child saw this diagnosis. It was later determined that their other
expert, Dr. Gordon Sze, had confirmed the plaintiff’s claim that the
injury resulted from hypoxic ischemic injury.
The plaintiff presented a rebuttal witness, Dr. Gabrielle deVeber, a
world renowned sinus venous thrombosis expert and Dr. Manohar
Shroff, a pediatric neuroradiologist, both of whom testified that
there was no way that the child suffered a stroke, as alleged by the
defense. The plaintiff also presented evidence that approximately
60% of the Cesarean section deliveries performed in this country
are done as a result of a failure to progress with labor, such as in
the plaintiff’s case, and this was the proper avenue of action that
the defendants should have pursued at the time that the fetus first
started to show distress and there was no progression of labor. The
plaintiff was able to successfully demonstrate to the jury that the
defendant Ob/Gyn’s actions were outside of the normal standard of
care and he took no reasonable action to step in and deliver the
child by Cesarean section when that was the proper action to take
when it became apparent that labor had stalled, coupled with the
fetal distress.

$5,000,000 VERDICT – MEDICAL MALPRACTICE – OB/GYN – NEGLIGENT

PERFORMANCE OF HYSTERECTOMY FOLLOWING C-SECTION – NEGLIGENT FAILURE

TO CONSIDER ALTERNATIVE TREATMENTS – STERILITY IN 31-YEAR-OLD PLAINTIFF.

Cook County, Illinois

In this medical malpractice action, the plaintiff
patient brought suit against her treating Ob/Gyn
and the defendant hospital group for negligent
performance of a C-section and an unauthorized
hysterectomy, resulting in sterility. The defendant
doctor denied any deviation from the standard of
care, regarding the move as vital to save the
patient’s life.

The 31-year-old female plaintiff was under the care of
the defendant Ob/Gyn for her pregnancy. She under-
went a Cesarean section performed by the defen-
dant doctor on May 4, 1999, at Northwestern
Memorial Hospital for the birth of her first child. The
plaintiff woke from the procedure to learn that the
defendant had performed an unauthorized and un-
necessary hysterectomy, rendering the plaintiff
unable to have any other children.

The plaintiff brought suit against the defendant alleg-
ing that she was negligent in performing the hysterec-
tomy when there were other non-surgical and
surgical options available to the defendant when pre-

sented with excessive bleeding following the delivery.
The plaintiff argued that the removal of her reproduc-
tive organs was drastic and unnecessary. The plain-
tiff’s attorney argued during the trial to the jury that
the defendant acted in her own best interest in the
most convenient manner available to her to control
what appeared to be excessive bleeding after the
Cesarean delivery of the plaintiff’s child.

The defendant denied the allegations and main-
tained that the hysterectomy was necessary under
the circumstances to stop the excessive bleeding
and protect the plaintiff’s life. The plaintiff disputed
that the plaintiff’s condition was that dire as to require
such an austere response. The matter proceeded to
trial.

The plaintiff had asked the jury to award the sum of
between $4,000,000 and $8,000,000 in damages.

The jury found in favor of the plaintiff and awarded
her $5,000,000.

4 SUMMARIES WITH TRIAL ANALYSIS
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REFERENCE

Plaintiff’s anesthesiology expert: Bernard Wittels,
M.D. from Chicago, IL. Plaintiff’s Ob/Gyn maternal/
fetal medicine expert: Lucy Bayer-Zwirello, M.D. from
Boston, MA. Defendant’s anesthesiology expert:
David J. Birnbach, M.D. from Miami, FL. Defendant’s
Ob/Gyn maternal/fetal medicine expert: Mary
D’Alton, M.D. from New York, NY.

Sharon Virginelli vs. Women’s Group of Northwestern
S.C. and Pamela A. Lui, M.D. Case no. 06L 013421;
Judge Clare E. McWilliams.

Attorneys for plaintiff: Keith A. Hebeisen and Brian S.
Shallcross of Clifford Law Offices P.C in Chicago, IL.
Attorneys for defendant: Catherine Coyne Reiter and
Dina L. Torrisi of Helpler Broom LLC in Chicago, IL.

COMMENTARY

This was the second trial of this matter. The original jury found in
favor of the defendant and against the plaintiff. The plaintiff was
granted her motion for a new trial based upon findings that the
defendant and her expert witness were guilty of trial misconduct.
The defendant’s expert from the first trial did not testify in the sec-
ond trial. The matter was settled after the trial for the sum of
$2,000,000 representing the defendants’ policy limits.

$16,226,504 VERDICT – NEGLIGENT SUPERVISION – WILLFUL MISCONDUCT –

WRONGFUL DROWNING DEATH OF FOUR-YEAR-OLD AT SUMMER ACTIVITIES CAMP

– FAILURE TO PROVIDE SAFE ENVIRONMENT FOR CHILDREN.

Santa Barbara County, California

In this negligence matter, the plaintiffs alleged
that the defendants were negligent in failing to
properly a safe environment for their four-year-
old son who drowned in front of camp counselors
and life guards. The defendants admitted
negligence but disputed any willful conduct which
could cause them to incur punitive damages, with
the exception of Cal-West which continued to
deny any liability.

On August 15, 2005 the plaintiffs brought their four-
year-old son to the defendant Cathedral Oaks Ath-
letic Club to attend a summer activities camp. The
plaintiffs alleged that the defendants advertised their
camp as safe, with trained lifeguards and competent
camp personnel. The plaintiffs alleged that on the
day that their son arrived at camp, the counselors as-
sessed his ability to swim. They determined that his
ability was limited and he should remain in the shal-
low part of the pool. The defendants knew that it was
both dangerous and unsafe to permit the minor unre-
stricted access to the pool, yet the camp counselors
and lifeguards took no measures to restrict the child’s
access to the pool. The counselors in fact took the
child out into the middle of the pool, roughhoused
with him, aggressively dunked him under the water re-
peatedly and left him gasping for air when he could
neither swim nor grab the edge of the pool. The child
then began to drown. A videotape depicts the child
initially struggling and then floating face down in the
pool for over eight minutes.

During this time, the camp counselor in the water with
him is so close that he nearly bumps into the drown-
ing child, yet does nothing. The lifeguards failed to
recognize that the child was in distress and the life-
guards themselves even disregarded their posts and
the video shows them with their backs turned. One
lifeguard on video is adjusting his umbrella and fails
to scan the pool, oblivious to the child who is floating
face down for eight minutes. Another lifeguard walks

away from the pool, passing the face down drowned
child and does nothing to help him. When the coun-
selor who was in charge of the minor and had been
sunning herself finally realizes that the child is face
down and points it out to the lifeguard. The lifeguards
pull the child from the water, but the plaintiff alleged
were not properly trained in order to resuscitate him.
The child died as a result of the defendant’s
negligence and willful misconduct.

The plaintiffs brought suit against the defendant swim
club and its personnel alleging negligence, willful
misconduct and wrongful death. The plaintiffs al-
leged 1) that the defendant failed to implement or
follow the necessary safety protocols for monitoring
the children in the pool; 2) failed to enforce the few
rules it did have, including that all aquatic personnel
have to have current child CPR training and certifica-
tions; 3) concealed and failed to disclose to the par-
ents that defendant club and its sister club had a
history of prior near drowning incidents; 4) despite be-
ing required to be licensed by the State, it had failed
to apply for the necessary license or to submit its fa-
cilities to the applicable strict inspection standards.

The defendants ultimately admitted liability for the
negligence claims, except for defendant Cal-West.
However, all defendants denied the willful conduct
claims which could open them up to a punitive
damage claim.

After the five week and one day trial, the jury deliber-
ated for four days on liability and one day for punitive
damages. The jury returned its verdict in favor of the
plaintiffs and against the defendants. The jury
awarded the plaintiffs the sum of $16,226,504 in
damages consisting of $13,885,466 in compensatory
damages and $2,341,038 in punitive damages.
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REFERENCE

Plaintiff’s cause of death expert: Zacharia Reda, M.D.
from Newport Beach, CA. Plaintiff’s childhood
development expert: W. Andrew Harrell from San
Luis Obispo, CA. Plaintiff’s drowning expert: Alan
Steinman, M.D. from Dupont, WA. Plaintiff’s
lifesaving resources expert: Gerald Dworkin from
Harrisville, NH. Plaintiff’s video enhancement expert:
Greg Stutchman from Napa, CA. Plaintiff’s video
expert: Mark Sadlek from Venice, CA. Defendant’s
lifeguarding procedures and protocols expert:
Michael Oostman from North Reading, MA.
Defendant’s neurologist expert: David Frecker, M.D.
from Santa Barbara, CA. Defendant’s visual
perception and cognition expert: Cathleen Moore,
Ph.D. from Iowa City, IA.

Gottesman vs. Cathedral Oaks Tennis Swim and Ath-
letic Club, et al. Case no. 01246093; Judge Thomas
P. Anderle.

Attorneys for plaintiff: A. Barry Cappello, Leila J.
Noel, Matthew M. Clarke, Dugan P. Kelley of
Cappello & Noel LLP in Santa Barbara, CA. Attorney
for defendant Cathedral Oaks, et al.: John S. Levitt of
Soltman Levitt & Flaherty LLP in Westlake Village,
CA, and Jerry C. Popovich of Selman Breitman LLP in
Santa Ana, CA. Attorney for defendant The Cal West
Group: Daniel Henderson, III of Henderson &
Borgeson in Santa Barbara, CA.

COMMENTARY

The verdict is reported to be one of the largest ever in a child
drowning case. The key witness in the case was the security camera
recording of the swim session, including the repeated dunking of
the child and the failure of the lifeguards or counselors to take ap-
propriate action. The plaintiffs’ counsel not only had the video en-

hanced for clarity, they also had it telestrated so it would be easier
for the jury to follow the movement of the child and the counselor
in the pool. The video was brutally graphic showing the complete
indifference and inattention of the camp staff and the lifeguards to
the child drowning, literally right in front of their eyes including
eight minutes of footage of the child floating face down in the mid-
dle of the pool, while no one took any notice of the child or made
any effort to rescue him.
The plaintiffs also provided a series of experts who explained the
enhancement and telestration process to the jury with regard to the
videotape it was viewing during the trial. The plaintiffs also pre-
sented expert testimony in the area of the lifeguard standard of
care, training, proper procedures and safety measures. The plain-
tiffs presented the expert testimony of W. Andrew Hall who ex-
plained the capacity of a four to five year old child in swimming
pools and swimming activities, as well as visual perception and
cognition relating to lifeguarding tasks and lifeguarding surveil-
lance techniques when supervising multiple young children in a
pool scenario.
The plaintiffs also offered medical evidence of the physical effects
of dunking on a child who had limited swimming abilities and the
process of drowning. The plaintiffs put forth evidence that despite
all of the defendants’ actions in failing to properly supervise the
child, dunking him and failing to properly observe the pool and
notice him face down that if the defendants had been properly
trained in child CPR they would have been able to pull the child
from the water and resuscitate him.
The breakdown of the damages was as follows: $13,855,950 for
loss of companionship; $24,282 for funeral and burial expenses;
$5,234 for medical expenses; $2,297,266 for punitive damages
against defendant Cathedral Oaks, $37,972 against defendant
Julie Main; $4,000 against defendant Charlotte Valentine and
$1,800 against defendant Ester Clark. The jury determined that the
defendant Cal-West was an agent of the defendant swim club and it
was liable for 15% of the non-economic damages and all of the
punitive damages awarded.

$15,000,000 VERDICT – PRODUCT LIABILITY – DEFECTIVE DESIGN – PLAINTIFFS

ALLEGE RENTAL CAR AGENCY HAD KNOWLEDGE OF DEFECT AND FAILED TO RECALL

VEHICLE – SIBLINGS DIE WHEN UNDER HOOD FIRE CAUSES COLLISION – WRONGFUL

DEATH.

Alameda County, California

In this action for double wrongful death, the
plaintiffs alleged that the defendant rental car
agency knowingly and negligently rented a
recalled vehicle to their two daughters, causing
their deaths. The defendant denied the
allegations at first but ultimately admitted liability.

Specifically, on October 7, 2004, the two decedents
were traveling northbound on the 101 Freeway in
Kings County in a PT Cruiser that had been rented to
them by the defendant. When an under-hood fire ig-
nited, the vehicle crossed the center median and
collided head-on with a tractor-trailer that was travel-
ing southbound in the opposite lane. The decedents
died as a result of the fire and resultant collision.

In their lawsuit, the decedents’ parents (“plaintiffs”)
claimed that Chrysler had discovered a defect in its
PT Cruisers which could lead to under-hood fires. Thus,
Chrysler had recalled the vehicles as a result of the
dangerous defect. In total, the plaintiffs showed that
approximately 435,000 PT Cruisers had been re-
called. The plaintiffs further argued that despite the
safety recall, the defendant continued to rent out PT
Cruisers up to a full month after having been notified
of the dangerous defect. Specifically, the decedents
were the fourth renters of the recalled vehicle after
the defendant had been notified of the safety recall.
At the time of rental, the decedents were told that
the PT Cruiser was a free “upgrade” when, in fact, it
was the last and only car on the lot.

After five years of litigation and approximately one
month prior to trial, the defendant withdrew all de-
fenses and admitted fault, acknowledging that its
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negligence was the sole proximate cause of both
deaths. Prior to this admission, the defendant had
taken the position that it was not negligent and that
the defect at issue did not occur in the PT Cruiser it
had rented to the decedents. As such, the defense
argued that a fire had not occurred and that the ac-
cident was merely the result of negligent driving. Nev-
ertheless, the plaintiffs presented both eyewitness
testimony supporting the theory that an under-hood
fire had ignited, as well as an affidavit from the man-
ager of one of the defendant’s regional offices that
admitted to an existing corporate policy to rent re-
called vehicles if there were no other cars available.
Thus, the matter continued to trial on the issue of
damages only.

Having waived all economic losses, the plaintiffs
sought loss of consortium damages only. To this end,
both plaintiffs testified in order to give the jury a sense
of the loss they had suffered. In addition, the plaintiffs
presented the jury with videos and photo albums of
the decedents from birth up to the day of their
deaths in order to give the jury a clear picture of the
loving and caring relationship the decedents shared
with the plaintiffs. This evidence included a poem
authored by the older of the two decedents which
served as a strong illustration of her relationship with
the plaintiffs and stood as one of the most compel-
ling pieces of evidence presented at trial.

Ultimately, the plaintiffs were awarded a total amount
of $15,000,000 by a nearly unanimous jury with the
one dissenting juror supporting a higher award.

REFERENCE

Charles T. Houck, Carol S. Houck vs. Enterprise Rent-A-
Car Company, Enterprise Rent-A-Car of San Fran-
cisco. Case no. HG05220018; Judge Richard O.
Keller.

Attorneys for plaintiff: Lawrence P. Grassini, Roland
Wrinkle, and Kathleen M. Grassini of Grassini &
Wrinkle in Woodland Hills, CA. Attorneys for
defendant Enterprise Rent-A-Car of San Francisco:
James Yukevich of Yukevich, Calfo & Cavanaugh in
Los Angeles, CA, Troy D. Wiggins of Wiggins,
Richard & Romano LLP in San Francisco, CA.
Attorneys for defendant Enterprise Rent-A-Car
Company: James E. Green, Jr. of Conner & Winters,
LLP in Tulsa, OK, and Robert B. Hunter, II of Snyder &
Hunter in Pleasant Hill, CA.

COMMENTARY

According to the plaintiffs’ attorney, in June 2006 the plaintiffs
proffered an initial settlement demand of $10,000,000 per death,
per plaintiff. This demand never decreased, but was met with a
counter-offer in January 2010 of $75,000 per death, per plaintiff.
Prior to trial, that offer increased to $750,000 per death, per plain-
tiff and the defense also attempted to negotiate a high/low agree-
ment in the amounts of $3,000,000 and $12,000,000 during trial.
More importantly, the plaintiffs’ counsel believes that the refusal to
take any offer by the defendant that was tied to confidentiality was
a courageous act. As a result, the verdict and the attendant public-
ity on national news networks got the word about the defendant’s
practices out to the unsuspecting public. In addition, the testimony
regarding the corporate policy to rent recalled vehicles combined
with this case’s publicity caused the FTC to file a complaint against
the defendant in order to force it to “ground” recalled vehicles until
they are fixed. It is the plaintiffs’ and counsel’s hope that the pub-
licity garnered by this case and the FTC complaint will save other
families the heartache that the plaintiffs have been forced to
endure.

$15,000,000 VERDICT – PRODUCT LIABILITY – FAILURE TO WARN – DEFENDANT

AWARE OF RISK OF ONSET OF BOTULISM FROM BOTOX INJECTIONS AND FAILS TO

WARN THE PLAINTIFF AND OTHERS – IATROGENIC BOTULISM AND SMALL FIBER

NEUROPATHY.

Oklahoma County, Oklahoma

In this product liability matter, the plaintiff alleged
that the defendant failed to warn the plaintiff and
others of the risk of onset of botulism and other
adverse health risks from Botox injections. The
plaintiff developed iatrogenic botulism and small
fiber neuropathy as a result of Botox injections
she received. The defendant denied the
allegations and maintained that its product
cannot cause botulism.

On July 14, 2006 the 44-year-old female plaintiff, an
ob/gyn, received 50 units of Botox in her face by a
nurse in Oklahoma City. The Botox used on the plain-
tiff was manufactured by the defendant, Allergan,
Inc.

The next day, the plaintiff began experiencing flu-like
symptoms including weakness and pain. Her condi-
tion continued to deteriorate over the next few weeks,
with the plaintiff experiencing difficulty breathing,
double vision, muscle weakness, trouble swallowing,
severe muscle weakness and trouble speaking. The
plaintiff contacted the defendant to report her symp-
toms. Both she and her health care providers were
advised that she was experiencing flu-like symptoms
that would resolve themselves in a couple of weeks.

The symptoms did not resolve themselves and in April
2007 the plaintiff was diagnosed with iatrogenic botu-
lism and small fiber neuropathy which she main-
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tained was caused by the Botox injection. The plaintiff
brought suit against the defendant on negligence
and failure to warn-product liability theories.

At the conclusion of the three and one-half week trial,
the jury deliberated for one and one-half days. It re-
turned its verdict in favor of the plaintiff and against
the defendant. The jury awarded the plaintiff dam-
ages in the amount of $15,000,000.

REFERENCE

Plaintiff’s economics expert: Will Clark, Ph.D. from
Oklahoma City, OK. Plaintiff’s medical toxicology
expert: Shane Gad, Ph.D. from Durham, NC.
Plaintiff’s neuromuscular disease expert: Brent A.
Beson, M.D. from Oklahoma City, OK. Defendant’s
dermatologist expert: Doris Day, M.D. from New
York City, NY. Defendant’s infectious diseases expert:
Roger Shapiro, M.D. from Boston, MA. Defendant’s
molecular biologist expert: Ray Stevens, Ph.D. from
San Diego, CA. Defendant’s neurologist expert:
Richard Dubinsky, M.D. from Kansas City, MO.
Defendant’s toxicologist expert: Jeffrey Brent, M.D.
from Denver, CO.

Sharla Helton vs. Allergan, Inc. Case no. CJ-2009-
2171; Judge Barbara Swinton.

Attorneys for plaintiff Helton: Ray Chester and
Jessica Palvino of McGinnis Lochridge & Kilgore LLP
in Austin, TX, and Anton Rupert of Crowe & Dunlevy
P.C. in Oklahoma City, OK. Attorneys for defendant
Allergan, Inc.: Vaughn Crawford and Ellen L. Darling
of Snell & Wilmer, LLP in Phoenix, AZ, Gina Marie
Slattery of Slattery Petersen, LLP in Phoenix, AZ, and
James A. Jennings and Linda G. Kaufman of
Jennings Cook and Teague in Oklahoma City, OK.

COMMENTARY

The plaintiff alleged that the defendant had been aware since at
least 2000 of the health risks associated with its Botox injections in-
cluding, specifically, the onset of botulism. The plaintiff also al-
leged and presented evidence to demonstrate an improper off-
label promotion of Botox. The plaintiff presented evidence that the
defendant circumvented the FDA by distributing guidelines to phy-
sicians throughout the country encouraging them to use up to 70
units (when 20 units is the approved dosage) for unapproved
indications.
The defendant plans to appeal the verdict on the basis that the jury
did not find that Botox was a defective product, among other is-
sues.

$8,000,000 VERDICT – PRODUCT LIABILITY – DEFECTIVE DESIGN OF SEAT IN 1997

DODGE NEON – ABSENCE OF DUAL RECLINERS – SEAT BACK FAILS AND COLLAPSES

BACKWARD – TWO-YEAR-OLD INFANT PLAINTIFF IN CAR SEAT STRUCK IN HEAD –

MULTIPLE SKULL FRACTURES AND MASSIVE INJURY TO LEFT FRONTAL LOBE – SEVERE

BRAIN DAMAGE – RIGHT-SIDED PARALYSIS.

Platte County, Missouri

The plaintiff contended that the seat in the two-
door Dodge Neon designed and manufactured by
the defendant was defective, resulting in the seat
back twisting and collapsing backward, propelling
the driver into her then two-year old
granddaughter who was in a car seat in the rear
seat of the car when it was struck in the rear
while stopped at a traffic light. The driver’s head
impacted with the little girl’s skull and caused
multiple skull fractures and extensive frontal lobe
injuries. The infant plaintiff suffered right sided
paralysis that left her with no ability to move the
right hand and arm, and very limited use of the
right leg. The plaintiff contended that the infant
plaintiff will never cognitively develop beyond a
typical adolescent, and will require permanent
nursing care.

The case against the automobile manufacturer had
been discharged in bankruptcy. Shortly before trial,
the plaintiff took a voluntary dismissal of the negli-
gence counts and of the claim for punitive damages
as to the seat manufacturer, leaving only the claim
that this it was strictly liable for the defective automo-
bile under products liability principles. The plaintiff
had settled with the defendant rear striking driver
sometime before trial, and under Missouri law, the jury

was not advised of this aspect in this case in which it
was undisputed that the initial collision was not the
sole cause of the infant plaintiff’s injuries.

The collision occurred a few miles from the airport in
Kansas City when stopped at a traffic light and shortly
after the infant plaintiff’s grandmother had picked up
her daughter and the little girl. The plaintiff’s accident
reconstruction expert contended that the host auto-
mobile was struck at approximately 30 mph. The
plaintiff’s seat design expert maintained that the seat
should have been designed with dual recliner mech-
anisms that would have still entailed the use of one
only one lever, enabling the seat in the two-door car
to “dump” forward, permitting a rear seat passenger
to enter and exit, while still maintaining sufficient sta-
bility to prevent a catastrophic failure in the event of
a rear end collision. The plaintiff’s expert explained
that such a dual recliner system would have involved
the use of one level that would be connected to the
second mechanism by way of a cable situated
under the seat.

The defendant’s accident reconstruction expert con-
tended that rear striking automobile was traveling at
approximately 43 mph. The plaintiff’s expert main-
tained that the seat should not collapse at either

8 SUMMARIES WITH TRIAL ANALYSIS

Volume 26, Issue 11, November 2011 To post online or reprint click here for licensing agreement.

http://www.jvra.com/general/VP-request.pdf


speed. The plaintiff further maintained that the defen-
dant’s own testing reflected that the seat would fail as
a result of the energy created by a 25 mph crash.

The plaintiff’s neuropsychiatrist discussed the fractures
and brain damage, displaying MRI blow-ups. The
plaintiff maintained that the jury could well observe
that very significant portions of the frontal lobe had
been damaged. The plaintiff’s expert contended that
the development of the little girl, five at trial, had sig-
nificantly slowed, and maintained that she will never
achieve the intellectual abilities of more than an ad-
olescent. The physician contended that the infant
plaintiff will permanently require nursing care and the
plaintiff introduced evidence of the cost of a life care
plan that ranged from approximately $5 million if she
received five hours of care a day to $11 million if she
obtained 24-hour per day of nursing care.

The evidence further reflected that the child suffered
right sided paralysis that left the infant plaintiff with no
use of the right arm and hand, and very limited use
of the right leg. The child currently goes to pre-school
one day a week. They also argued that it as the child
grows and other children treat her as different from
most people; she will realize that she is very different
from other children. The plaintiff further argued that
the jury should consider the myriad of life’s pleasures
of which the child will permanently be deprived.

The jury awarded the plaintiff $8 million.

REFERENCE

Plaintiff’s accident reconstructionist expert: Mariusz
Ziejewski from Fargo, ND. Plaintiff’s
neuropsychiatrist expert: Walter Afield from Tampa,
FL. Plaintiff’s seat design expert: Louis D’Aulerio from
Philadelphia, PA.

George vs. Johnson Controls, Inc. Case no. 09AE-
CV01513; Judge Abe Shafer.

Attorneys for plaintiff: Robert Langon, Adam Graves,
and Phyllis Norman of Langdon & Emison in
Lexington, MO.

COMMENTARY

Plaintiff’s counsel relates that in prior litigation in Georgia and
Florida that involved the seat manufacturer, the defendant, who
prevailed in the other cases, argued that the jury should consider
that it was a component part manufacturer who had simply fol-
lowed the design specifications of the automobile manufacturer,
the case against whom had been discharged in bankruptcy. In this
case, the plaintiff proceeded against the designer and manufac-
turer of the seat on a products liability theory only, having taken a
voluntary dismissal of the negligent claims and waiving any claim
for punitive damages shortly before trial. In this regard, the court
held that in this strict liability setting, defendant’s arguments of
adhering to the manufacturer’s specifications were not relevant
and precluded such evidence.
Moreover, plaintiff’s counsel relates that the plaintiff would have
pointed to the defendant’s Web page in which it indicates that it
has extensive knowledge and experience in seat design to counter
the defendant’s position that it was merely a company that fol-
lowed the expertise provided by the automobile manufacturer. Fi-
nally, the plaintiff settled with the rear striking driver long before
trial. Under Missouri law, the jury is not advised of such a settling
defendant unless it must decide whether the actions of the settling
defendant constituted the sole proximate cause of injuries. In this
case, it was undisputed that such a causal connection could not be
made and the jury was not aware of the prior settlement.

DEFENDANT’S VERDICT – PRODUCT LIABILITY – DEFECTIVE DESIGN OF TRAILER –

PLAINTIFF ALLEGES FORMALDEHYDE LEAK EXACERBATED CHRONIC RHINOSINUSITIS

LEADING TO SINUS SURGERY – MULTIDISTRICT LITIGATION.

U.S. District Court - Eastern District of Louisiana

In this products liability action, the plaintiff
alleged that she was exposed to excess
formaldehyde due to a design defect in the FEMA
trailer where she resided. The defendant
manufacturer denied liability arguing instead that
no defect existed.

The plaintiff lived in a FEMA trailer for seventeen
months following Hurricane Katrina. During that time,
she alleged that she was exposed to unsafe levels of
formaldehyde which exacerbated her chronic
rhinosinusitis and necessitated sinus surgery. As a re-
sult, the plaintiff filed suit against the manufacturer of
the travel trailer contending that the trailer was unrea-
sonably dangerous due to its design and lack of an
adequate warning.

The defense took the position that no defect existed.
In addition, the defense challenged the alleged
cause of the plaintiff’s medical condition; arguing
that the injuries alleged were neither caused nor ex-
acerbated by formaldehyde exposure. In support of
its arguments, the defense submitted medical history
and expert testimony showing that the plaintiff had a
sinus condition that predated her occupancy of the
travel trailer. Moreover, the defense provided the jury
with demonstrative evidence regarding formalde-
hyde’s natural occurrence in the everyday
environment.

On May 24, 2010, after six days of trial and less than
three hours of deliberation, the jury returned a unani-
mous verdict for the defense. The jury specifically
concluded that the travel trailer was not defective in
any respect.
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REFERENCE

Plaintiff’s expert: Paul Hewett, CIH, Ph.D. Plaintiff’s
construction and building science expert: Alexis
Mallett. Plaintiff’s epidemiologist expert: Gerald
McGwinn, Jr., M.S., Ph.D. Plaintiff’s IME Physician
expert: Larry Miller, M.D. Plaintiff’s otolaryngologist
expert: Joseph Gautreaux, M.D. Plaintiff’s toxicologist
expert: Patricia Williams, Ph.D. Plaintiff’s treating
physician expert: Alan Bowers, M.D. Plaintiff’s wood
science expert: Stephen Smulski, Ph.D. Defendant’s
allergist, immunologist, IME physician expert: James
Wedner, M.D. Defendant’s epidemiologist expert:
Philip Cole, M.D. Defendant’s travel trailer
construction expert: Robert Wozniak.

Earline Castanel vs. Recreation by Design, LLC. Case
no. 07-1873;09-3251; Judge Kurt D. Engelhardt.

Attorneys for plaintiff: Watts, Guerra & Craft, LLP in
San Antonio, TX, Reich & Binstock in Houston, TX,
Chris Pinedo, Attorney at Law in Corpus Christi, TX,
The Law Office of Frank J. D’Amico, Jr. in New
Orleans, LA, and Gainsburgh, Benjamin, David,
Meunier and Warshauer, LLC in New Orleans, LA.
Attorneys for defendant: Lyon H. Garrison, Scott
Yount, and Randall C. Mulcahy of Garrison, Yount,

Forte & Mulcahy, LLC in New Orleans, LA, and
Andrew Weinstock and Joe Glass of Duplass, Zwain,
Bourgeois, Pfister & Weinstock in Metairie, LA.

COMMENTARY

This was the third bellwether trial and the third defense victory in
the FEMA Formaldehyde Trailer Litigation Multidistrict Litigation
pending in the Eastern District of Louisiana. This ongoing litigation
consists of more than 10,000 claims against numerous travel trailer
manufacturers, several contractors, and the United States govern-
ment through FEMA. Notably, the 79-year-old plaintiff was the
oldest plaintiff to date.
Prior to trial, more than 20 motions were filed including those that
limited much of the expert testimony offered by the plaintiff. Spe-
cifically, through summary judgment, the motions helped to limit
those issues presented to the jury. Pre-trial motion practice also
limited testimony offered by the plaintiff that would have been du-
plicative and limited experts from offering opinion testimony in
fields beyond their area of expertise.

$8,000,000 VERDICT – BUS NEGLIGENCE – DEFENDANT’S BUS STRIKES PLAINTIFF

PEDESTRIAN – CRUSHED BACK AND PELVIS – MULTIPLE FRACTURES – TIRE MARKS –

CONCUSSION – CONTUSIONS – PTSD, ANXIETY, AND DEPRESSION.

Richmond County, Virginia

The 34-year-old female plaintiff, a Hong Kong
native, rode the bus to downtown Richmond
where she worked as a research librarian at the
Library of Virginia. The plaintiff exited the bus and
walked to the corner of 8th Street and Marshall
Street. She stopped waiting to cross the road.
When she had the “walk” light, she proceeded to
walk across 8th Street in the crosswalk. As she
was walking and was two-thirds through the
intersection, the defendant Greater Richmond
Transit’s bus made a right turn from Marshall
Street onto 8th Street and struck the plaintiff from
behind. The bus ran over the plaintiff.

She was rushed to the hospital where she was diag-
nosed with a C7 cervical spinal fracture, right scapu-
lar fracture, left L3 & L4 transverse process fractures,
right Denis Type II lateral compression grade I sacral
ala fracture which extended into the right S1 neural
foramen. She also sustained a right superior and infe-
rior pubic rami fractures, left transverse medial wall
acetabular fracture with comminution and bony frag-
ments within the hip joint space, right pelvic sidewall
hematoma, right SI dissociation, concussion, open
wounds to her elbow and finger. She sustained nu-
merous abrasions to her face and back as well as a
tire mark across her back, contusions to most of her
body and scarring. She also suffered post-traumatic
stress disorder, major depression, anxiety and chronic
pain.

She spent two weeks in the hospital. She went through
two surgeries while in hospital and then spent almost
three months in a skilled nursing facility. She under-
went 141 rehabilitation therapy sessions, 11
intralesional scar injections and 16 days of wound
care.

The plaintiff continues to suffer from chronic pain and
limitations in her tailbone, left lower back and left hip
and pelvic regions. She is limited in her daily abilities
as a result of the accident and cannot carry or lift
heavy objects. It was anticipated that due to the na-
ture and extent of her injuries, she will experience
traumatic arthritis in her joints in the hip and pelvis. It is
anticipated that she will need a total hip replace-
ment by the time that she is 50 years old.

The plaintiff brought suit against the defendant alleg-
ing negligence by its driver in the operation of the
bus. The defendant admitted liability and went to trial
on the issue of damages only. The defendant dis-
puted the nature and extent of the plaintiff’s injuries
and her claims of permanency. The defendant dis-
puted that the plaintiff will require a total hip replace-
ment. The defendant also disputed the plaintiff’s
claims regarding depression and other anxiety re-
lated illnesses that she suffered as a result of the
matter.
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The plaintiff had demanded the sum of $5.1 million
prior to trial. The highest offer from the defendant
prior to trial was for the sum of $2.5 million which the
plaintiff rejected.

The case was mediated and due to the defendant’s
failure to make a meaningful settlement offer, the
matter proceeded to trial. The jury deliberated for
one hour and returned its verdict in favor of the plain-
tiff for the amount of $8,000,000.

REFERENCE

Plaintiff’s counselor expert: Lowell Thomas, L.P.C.
from Mechanicsville, VA. Plaintiff’s life care planner
expert: Sharon Reavis, R.N. from Charlottesville, VA.
Plaintiff’s orthopedic trauma expert: Mark Willis,
M.D. from Richmond, VA. Plaintiff’s pain medicine
expert: Steven Long, M.D. from Richmond, VA.
Plaintiff’s psychiatry expert: Joel Silverman, M.D.
from Richmond, VA. Plaintiff’s reconstructive surgery
expert: John Zinsser, M.D. from Richmond, VA.

Meikiu Lo vs. Greater Richmond Transit Co. Case no.
CL08-5696-4; Judge Margaret P. Spencer.

Attorneys for plaintiff: Jason W. Konvicka and J.
David Douthit of Allen Allen Allen & Allen in
Richmond, VA.

COMMENTARY

The plaintiff suffered severe pelvic and hip injuries. Her right pelvis
was fractured in three places and separated from her spinal col-
umn. Her left hip sockets were broken in half. She had to undergo
surgery to repair the hip socket fractures that required the inser-
tion of a large screw and plate to stabilize the fracture and facili-
tate healing. The plaintiff alleged serious emotional and mental
trauma as a result of the incident. She had an enormous amount of
scarring and this also caused the plaintiff to suffer anxiety,
depression and stress.
The plaintiff suffers from panic attacks, nightmares, flashbacks, in-
somnia, sleep disturbance and difficulty concentrating, among
other effects from the incident. She incurred past medical bills to-
taling $184,736; future medical care of $412,543 and past and fu-
ture wage loss of approximately $32,310.
At the mediation prior to trial, the defendant’s highest offer was
$1.8 million and the plaintiff’s demand was $5,100,000. During
the morning of the second trial day, the defendant increased its of-
fer to $2,500,000. The offer was rejected and the plaintiff de-
manded $3,500,000. The plaintiff withdrew her demand after
closing arguments and let the jury decide her case. She had asked
the jury for $8,000,000 which was the amount awarded by the jury.
The plaintiff walked across the street following the jury’s verdict
and returned to her librarian job at the Library of Virginia.

$1,553,000 VERDICT – EXCESSIVE USE OF FORCE – INTENTIONAL INFLICTION OF

EMOTIONAL DISTRESS – TRAFFIC SUPERVISOR ALLEGEDLY MISTREATED WHEN SHE

REFUSES TO NONSUIT PARKING TICKET.

U.S. District Court - Northern District of Illinois

The 43-year-old female plaintiff, a traffic
supervisor, alleged that her civil rights were
violated when four police officers arrested her
and threw her in a police car after she refused to
non-suit a parking ticket issued by a traffic officer
on one of the defendant’s personal vehicles. The
vehicle, driven by the defendant while allegedly
responding to a call, was illegally parked and
ticketed. The plaintiff refused to non-suit the ticket
and was arrested for jaywalking by the officers
when she attempted to cross the street.

The plaintiff was handcuffed and thrown into the rear
of the police vehicle. As a result of being roughly
handled, the plaintiff sustained injuries to her wrist that
required surgery. She was also diagnosed with post-
traumatic stress disorder.

The plaintiff brought suit in federal court alleging un-
lawful seizure, excessive force, and intentional inflic-
tion of emotional distress and conspiracy charges to
commit those offenses. The defendants denied that
they were capable of being sued, maintaining quali-
fied immunity. The defendants argued that they had
probable cause to arrest the plaintiff and her only
claim could be via worker’s compensation.

The matter was tried over a period of 12 days and
the jury deliberated for one day before returning its
verdict. The jury found the defendant Reid liable on
the charges of unlawful seizure, intentional infliction of
emotional distress and excessive force. The jury also
found all defendants liable on the conspiracy
theories.

The jury awarded the plaintiff the sum of $1,553,000
in damages.

REFERENCE

Plaintiff’s economist expert: Cornelius Hofman from
Chicago, IL. Plaintiff’s psychiatrist expert: Henry
Conroe, M.D. from Chicago, IL. Plaintiff’s
psychologist expert: Beverly Cox, Ph.D. from Chicago,
IL. Defendant’s economist expert: Gary Skoog, Ph.D.
from Glenview, IL. Defendant’s psychiatrist expert:
Phillip McCullough, M.D. from Chicago, IL.
Defendant’s psychologist expert: David Hartman
from Chicago, IL.

Fegan vs. Reid #17285, et al. Case no. 06CV 6767;
Judge Joan Lefkow.

Attorneys for plaintiff: Craig D. Tobin, Tomas Petkus,
Frank Marino, and Karl H. Schook of Tobin Petkus &
Munoz, LLC in Chicago, IL.
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COMMENTARY

The plaintiff was permitted to present evidence to the jury of a sim-
ilar incident from January 1998 pursuant to Federal Rule of Evi-
dence 404(b). The plaintiff presented a video deposition of a prior
victim of defendant Reid who had also been arrested by him over
his personal vehicle. At the time of her arrest, the defendant’s prior
victim was a cashier at a parking garage. The defendant Reid al-
legedly arrested her and forcibly handcuffed her after she refused
to let him leave the garage without either paying or obtaining a
supervisor’s approval. The cashier was released without any
charges filed against her. The defendant maintained that she had
been released solely as a favor to her employers.

The plaintiff’s damages consisted of $53,000 for medical expenses;
$250,000 for lost wages and $1,250,000 for pain, suffering and
emotional distress. The plaintiff had brought suit under federal
counts for unlawful seizure, excessive force and conspiracy to un-
lawfully seize and exercise excessive force. The plaintiff brought
suit under state counts for false arrest, false imprisonment, battery,
intentional infliction of emotional distress and conspiracy. The City
of Chicago was named as a defendant under Illinois law. At trial,
the plaintiff voluntarily withdrew the state counts of false arrest,
false imprisonment and battery.

Verdicts by Category

MEDICAL MALPRACTICE

Emergency Department
$34,500,000 VERDICT

Medical Malpractice – Emergency Department –
Largest Orange County med-mal verdict for
woman who suffers brain damage due to saline
IV – Permanent brain injury.

Orange County, New York

In this medical malpractice suit, a woman and her
husband sued after a saline infusion left her with
permanent brain damage. The plaintiffs denied a
departure from the standard of care.

In January 2004, the plaintiff, Diane M., presented at
the emergency department in Bon Secours Commu-
nity Hospital in Port Jervis, New York, showing symp-
toms of hyponatremia (critically low sodium levels).
The plaintiff received a rapid infusion of saline pre-
scribed by her critical care physician Dr. Moinuddin
A., and administered by nurse Rose A. The plaintiff’s
condition initially seemed to improve as her sodium
levels increased. However, the plaintiff soon fell into a
coma and sustained severe brain damage in the
form of osmotic demyelination syndrome. She was
observed upon awakening to have difficulty speaking
and communicating, as well as other significant mo-
tor and cognitive disabilities. Due to her condition,
she requires constant monitoring and care. The plain-
tiff received care at a Milford, Pennsylvania assisted
living facility with an aim of this action’s life-care plan
to facilitate comparable home care.

Plaintiffs Diane and Andrew M. filed suit for medical
malpractice in the Supreme Court of New York, Or-
ange County. Named in the suit was the treating phy-
sician Dr. Moinuddin A., Rose A., R.N., and Bon

Secours Community Hospital. The plaintiffs sought re-
covery on past and future medical expenses, lost
wages and non-economic recovery, including a loss
of consortium claim for the husband. No pre-trial
demand or offers were made.

In over four weeks of trial, the jury heard testimony
from the plaintiff’s treating neurologist Dr. Brian F.
Fitzsimmons, formerly of New York Presbyterian Hospi-
tal. Fitzsimmons testified that the proper treatment for
chronic hyponatremia requires a gradual increase in
sodium levels via saline of no more than 10-12 units
over the course of 24 hours. By treating with a rapid
infusion of 27 units in only 14 hours, Fitzsimmons ar-
gued that the doctor breached the standard of care
and brought about the plaintiff’s osmotic
demyelination syndrome. Rapid infusion of saline is
the course of action in treating acute hyponatremia.

Dr. Stephen Mayer, Chief of the Neurology depart-
ment at New York Presbyterian Hospital, testified that
the plaintiff’s condition was brought on by encephali-
tis. Dr. Mayer testified that the plaintiff’s MRI showed
signs consistent with encephalitis, which he placed as
the cause of the plaintiff’s brain injury. However, he
conceded that all lumbar punctures, lab test results
and ultimately a brain biopsy failed to confirm his di-
agnosis. The plaintiff additionally brought a nursing
and economics expert to testify to Diane M.’s future
care needs. Dr. Richard H. Sterns of the University of
Rochester, who has written extensively on the correc-
tion of hyponatremia, also testified for the plaintiff.
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After deliberating for a day and a-half, the jury re-
turned a $34 million verdict for the plaintiff. Two life-
care plans were submitted to the jury, with larger of
the two addressing the considerable expenses of
comparable home care. The jury awarded $19.5 mil-
lion in future medical and rehabilitation expenses,
which would enable the application of that plan. The
jury further awarded $5 million to Andrew H. for past
and future loss of consortium. The defendant Dr.
Moinuddin was found 60% liable, with the defendant
nurse Rose A. assigned the remaining 40%. The de-
fendant facility was deemed liable as their employer.

REFERENCE

Plaintiff’s economics expert: Frank Tinari from
Florham Park, NJ. Plaintiff’s life-care planning
expert: Donna Flannery from Fairfield, NJ. Plaintiff’s

neurology experts: Brian Fitzsimmons from New
York, NY, and Richard Sterns from Rochester, NY.
Plaintiff’s nursing expert: Jude Lark from West
Orange, NJ. Defendant’s endocrinology expert: Mark
Fruiterman from Albany, NY. Defendant’s neurology
expert: Stephen Meyer from New York, NY.

Diane Manganiello and Andrew Manganiello vs. Dr.
Moinuddin Ahmed, Rose Aumick, Bon Secours Com-
munity Hospital. Index no. 002286/2006; Judge
Jeffrey Berry, 07-08-11.

Attorney for plaintiff: Robert Winters of Fein, Such,
Kahn and Shepherd in Parsippany, NJ. Attorney for
defendant Moinuddin Ahmed: Robert Rich of
Feldman, Kleidman & Coffey in Fishkill, NJ. Attorney
for defendant Rose Aumick & Bon Secours
Community Hospital: James Steinberg of Steinberg &
Symer in Poughkeepsie, NY.

$325,000 RECOVERY

Medical Malpractice – Emergency Department –
Failure to timely diagnose and treat pre-
eclampsia – Wrongful death of fetus – Congestive
heart failure of mother.

Allegheny County, Pennsylvania

In this medical malpractice action, the plaintiff
contended that the defendant emergency room
doctors failed to timely diagnose and treat the
plaintiff mother for pre-eclampsia. As a result, the
fetus died in utero and the plaintiff mother
suffered permanent reduced cardiac function. The
defendants argued that the care they provided
met medical standards.

On March 29, 2008, the plaintiff mother, age 23, pre-
sented to the defendant hospital via ambulance with
shortness of breath and left sided chest pain. At the
time she was 27 weeks pregnant. According to am-
bulance records, the plaintiff mother’s blood pressure
was very high en route to the hospital. When the
plaintiff arrived at the defendant emergency room
she came under the care of the defendant doctors.
These doctors made a working diagnosis of
pneumonia/heart failure.

Despite being 27 weeks pregnant, the plaintiff was
not hooked up to a fetal monitor for almost four
hours. At that point, the defendants called for an ob/
gyn consult who recommended immediate transfer
to a sister hospital for continuous fetal monitoring and
obstetrical emergencies. Despite this consult, the
plaintiff was not moved for almost two hours. Upon
reaching the sister hospital six hours after initially pre-
senting to the defendant hospital, the plaintiff was di-

agnosed with severe pre-eclampsia. At 7:15 a.m. on
March 29, 2008, the fetus was determined to be
dead.

The plaintiff mother remained hospitalized for severe
pulmonary edema and reduced cardiac functions
as a result of the pre-eclampsia. The stillborn fetus
had to be delivered via emergency C-section due to
the plaintiff mother’s severe condition. The plaintiff al-
leged that the defendants failed to recognize hall-
mark signs and symptoms of pre-eclampsia and
failed to timely hook the plaintiff mother up to a fetal
monitor. The defendants denied all negligence and
asserted that all treatment provided to the plaintiff
was within the accepted medical standards.

The plaintiff settled with the defendant for $225,000
for her daughter’s estate and $100,000 for herself.

REFERENCE

Plaintiff’s emergency medicine expert: Rene Alvarez
M.D. from Pittsburgh, PA. Plaintiff’s obstetrics expert:
Joshua Kosowsky M.D. from Boston, MA. Defendant’s
emergency medicine expert: G.D. Kelen M.D. from
Baltimore, MD. Defendant’s obstetrics expert: Enid
Gilbert Barness M.D. from Tampa, FL.

Estate of Oriana Parker by Sha-Tana Alexander and
Sha-Tana Alexander Individually vs. Adam Yates M.D.,
Leo Shum M.D. and University of Pittsburgh Medical
Center. Case no. GD-10-004512; Judge Ronald
Folino, 06-06-11.

Attorney for plaintiff: Craig Frischman of Raizman
and Frischman P.C. in Pittsburgh, PA. Attorney for
defendant: Richard J. Federowicz of Dickie, McCamey
& Chilcote, P.C. in Pittsburgh, PA.
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Hospital Negligence
$600,000 RECOVERY

Medical Malpractice – Hospital Negligence –
Elderly patient admitted without bed sores
develops Stage IV ulceration during three week
hospitalization – Surgery – Death three weeks
after discharge.

Cook County, Illinois

The plaintiff contended that the 85-year-old
patient was admitted to the defendant hospital on
December 8, 2007, with no pressure ulcers. When
she left the hospital on December 25, 2007, she
had an infected, stage IV pressure ulcer on her
sacral area. The plaintiff maintained that the
pressure ulcer required surgery and was also
listed as one of the contributing causes of the
Decedent’s death on January 13, 2008.

The plaintiff contended that the staff at the hospital
failed to timely assess the decedent’s risk for the de-
velopment of pressure ulcers, develop a plan to ad-
dress the risk, and provide appropriate pressure
relieving interventions. The plaintiff further maintained
that the facility negligently failed to consistently turn

and reposition the decedent even though she could
not do so herself, and failed to timely provide her with
a pressure relieving mattress even though her condi-
tion on admission to the defendant hospital clearly
warranted a pressure relieving mattress.

The plaintiff also contended that the defendant hos-
pital also failed to appropriately document assess-
ments of the decedent’s pressure sore or the severity
of the pressure sore. The plaintiff contended that the
decedent experienced multiple infected pressure ul-
cers, malnutrition, dehydration and sepsis and that
the pain and suffering was severe.

The case settled prior to trial for $600,000.

REFERENCE

McDavis vs. Loretto Hospital. Case no. 09 L 012744,
10-24-11.

Attorneys for plaintiff: Steven M. Levin and Michael F.
Bonamarte of Levin & Perconti in Chicago, IL.

Ob/Gyn
$1,362,499 VERDICT

Medical Malpractice – Ob/Gyn – Negligent
placement of cerclage by initial Ob/Gyn at 19
weeks – Failure to administer tocolytic medication
– Failure of co-defendant Ob/Gyn to hospitalize
when improper stitching discovered on ultrasound
– Labor at 21 weeks – Co-defendant attempts
delivery through cerclage and baby’s head
decapitated – Emotional distress – Jury find fetus
not viable and no award for death of child.

Jefferson County, Kentucky

In this action, the plaintiff mother contended that
when the initial defendant ob/gyn implanted a
cerclage at 19 weeks because of an incompetent
cervix, he negligently stitched one of the four
sutures to the vaginal wall instead of the cervix
itself. The plaintiff contended that when the co-
defendant noticed this error on ultrasound
approximately one week later, he negligently
failed to admit the mother and discharged her
home for bed rest. The plaintiff maintained that
since her boyfriend was away at college and she
lived alone, she could not spend enough time in
bed.

The plaintiff contended that the plaintiff went into la-
bor at 21 weeks. The plaintiff contended that at this
time, it was inevitable that the mother would deliver
prematurely, and that the cerclage should have
been removed. The plaintiff maintained that rather
than doing so, the co-defendant ob/gyn adminis-

tered an epidural anesthetic and waited for 45 min-
utes before it took effect. The plaintiff also maintained
that this defendant failed to take an ultrasound, and
contended that had he done so, he would have real-
ized that the fetus was in a breech position, and that
the ultrasound taken the previous day was no longer
accurate.

The plaintiff maintained that the second defendant
ob/gyn attempted the delivery the baby through the
cerclage, and that as the head passed through, the
string of the cerclage decapitated the baby. The
plaintiff also contended that drapes, which would
have prevented her from observing the birth, were
not used. The plaintiff contended that she suffered
severe emotional distress and the plaintiff’s psychia-
trist offered a guarded prognosis. The plaintiff also
made a claim for the death, arguing that the defen-
dants’ negligence caused the premature death of
the baby.

The defendants contended that proper care was pro-
vided and maintained the cerclage was removed
before the delivery was attempted. The plaintiff coun-
tered that the records of a nurse, since deceased, re-
flected that the cerclage had not been removed
and an ob/gyn tech had never supplied the defen-
dant with any instrument to cut the cerclage before
the decapitation occurred.
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The defendants also maintained that it was clear that
the 21-week fetus was not viable, and that under
Kentucky law, a death action could not be main-
tained. The plaintiff had also named the hospital al-
leging several nurses allegedly failed to adequately
monitor the mother prior to the delivery.

The jury found the initial defendant ob/gyn who
placed the cerclage 57% negligent and the deliver-
ing ob/gyn 43% negligent. They also found that the
hospital was not negligent. The jury further found that
the fetus was not viable and awarded $1,362,499 to
the mother who claimed severe emotional distress.

REFERENCE

Plaintiff’s nurse expert: Katherine McDannel, RN
MSN from Romeoville, IL. Plaintiff’s ob/gyn expert:
Paul Gatewood, MD from Oberlin, OH.

Donelson vs. Norton Suburban Hospital, et al. Case
no. 07-CI-1768; Judge Olu A. Stevens, 10-06-11.

Attorney for plaintiff: Mark Mathys of Mathys &
Schneid in Chicago, IL.

Orthopedics
DEFENDANT’S VERDICT

Medical Malpractice – Orthopedics – Failing to
properly perform surgery to repair femoral
fracture – Severed femoral artery – Additional
surgery required.

Oklahoma County, Oklahoma

In this medical malpractice action, the plaintiff
sued the defendant orthopedic surgeon alleging
that the defendant severed the plaintiff’s femoral
artery during surgery to repair the plaintiff’s
displaced femoral fracture. The defendant denied
all allegations of negligence and argued that the
plaintiff’s injuries were caused by a defective
medical device which was implanted into the
plaintiff’s leg.

On October 9, 2007, the plaintiff underwent surgery
performed by the defendant to repair a broken fe-
mur. The procedure required open reduction and in-
ternal fixation. Unfortunately, the procedure failed
and the plaintiff required a second procedure. During
the second procedure, the defendant severed the
plaintiff’s femoral artery.

The plaintiff’s wife made a claim for loss of consor-
tium. The plaintiff alleged that the defendant failed to
properly perform reduction surgery and argued that
the defendant’s care was below medical standards.
The defendant argued that at all times the medical
care provided to the plaintiff was appropriate and
within the accepted standards. The defendant further
alleged that any injury suffered by the plaintiff was the
result of a defective medical productive which was
used during the internal fixation.

The jury found the defendant provided appropriate
medical care.

REFERENCE

Jim and Dianne Lee vs. Mark Kowalski, M.D. and Or-
thopedic and Sports Specialists P.C. Case no. CJ-
2010-6510; Judge Daniel Owens, 06-06-11.

Attorney for plaintiff: Stephen Clark of Clark and
Mitchell in Oklahoma City, OK. Attorney for
defendant: Earl Ogletree of Short Wiggins Margo
and Butts in Oklahoma City, OK.

Primary Care
$1,000,000 CONFIDENTIAL RECOVERY

Medical Malpractice – Primary Care – Failure to
follow recommendations of radiologist – Failure to
conduct follow-up testing – Delayed diagnosis of
lung cancer.

Withheld County, Massachusetts

In this medical malpractice matter, the plaintiff
alleged that the defendant primary care physician
was negligent in failing to conduct follow-up
testing in accordance with the radiologist’s
recommendations following a chest x-ray. This
resulted in a delay in diagnosing the plaintiff’s
lung cancer. The defendant contended that the

plaintiff was long time smoker and an earlier
diagnosis would not have changed the plaintiff’s
prognosis.

The 36-year-old female plaintiff underwent chest x-
rays in August and October 2003. Both films showed
a mass in the upper right lobe of the plaintiff’s lung.
The radiologist recommended follow-up testing to
confirm the mass and determine if it was cancerous.
The plaintiff’s primary care physician failed to con-
duct any follow-up testing. Several months later in De-
cember, another x-ray demonstrated that the initial
mass had more than doubled in size. At that time the
plaintiff was diagnosed with Stage I-B lung cancer.
The plaintiff underwent a lung resection and chemo-
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therapy. She was deemed to be in remission for four
years. In December 2009 the plaintiff was diagnosed
with Stage IV lung cancer. The plaintiff brought suit
against the defendant primary care physician alleg-
ing that the defendant was negligent in failing to
conduct the follow up testing after either the August
or the October x-rays, which would have diagnosed
the cancer at an earlier and more treatable stage.
The plaintiff contended that the defendant’s failure to
timely diagnose the cancer resulted in a breach of
the standard of care.

The defendant denied the allegations. The defendant
contended that the plaintiff was a smoker for many
years and the delay in diagnosis did not change the
plaintiff’s ultimate prognosis.

The parties agreed to a mediation and the case set-
tled for the doctor’s policy limits of $1,000,000 in a
confidential settlement agreement following the
mediation.

REFERENCE

Doe Plaintiff vs. Defendant Primary Care Physician.

Attorney for plaintiff: Chris S. Dodig of Donovan &
O’Connor in Pittsfield, MA.

PRODUCT LIABILITY

Defective Design
$35,000,000 VERDICT

Product Liability – Defective design of jet ski –
Wrongful Death – Family and injured minor sue
after one killed and other grievously injured in jet
ski collision.

Palm Beach County, Florida

This case product liability case surrounded the Jet
Ski collision that ended in the death of one
teenager and the hip, knee, and various other
injuries to another. The plaintiffs brought suit
regarding the defective design of the watercraft’s
steering. The defendant manufacturer denied
liability, claiming that the plaintiff’s version of
events was inconsistent with other reports, as well
as suggesting that the plaintiff’s proposed design
would have been more dangerous.

On Easter Weekend 2005, the plaintiff teenagers, 14,
and, 15, were attending an Easter party held near
Currie Park by a family friend. While at the party, the
two teenage girls borrowed a 2001 Yamaha
WaveRunner X800 jet ski from its owner and took it out
in the Intracoastal Waterway. While the 15-year-old
was operating the Jet Ski, the vehicle collided with a
cigarette boat. The 14-year-old was killed in the colli-
sion. The 15-year-old survived, but sustained substan-
tial injury due to the boat’s propeller. She underwent
knee and hip replacement surgery, as well as treat-
ment for her other injuries.

The families of the plaintiffs filed suit in the 15th Judi-
cial Circuit Court of Palm Beach County for defective
design and failure to warn. The defendant named in
the suit was the WaveRunner’s manufacturer, Yamaha
Motor Corporation USA. The plaintiffs sought eco-
nomic and non-economic damages, as well as
punitives. Judge Crow dismissed the claim to
punitives after finding no evidence of a reckless indif-

ference to human life on the part of the defendant.
The plaintiffs later asked for a total of $100 million
from the jury.

In almost six weeks of trial the plaintiff argued for the
manufacturer’s negligence with respect to the design
of the 2001 Yamaha WaveRunner, as well as their fail-
ure to warn of this defect. Specifically, the plaintiffs
drew attention to a lack of off-throttle steering due to
the vehicle’s lack of rudders. The absence of this fea-
ture, the plaintiffs showed, amounted to the vehicle’s
loss of steering ability when the throttle was disen-
gaged. The plaintiffs further showed that this feature
was added in later models of the WaveRunner, be-
ginning in 2003. Finally, plaintiffs stated that the de-
fendant’s warnings to the lack of off-throttle steering
were not sufficient to dismiss liability.

Defense argued that there was no accident recon-
struction, and the only version of events submitted by
the plaintiff was the recount provided by the 15-year-
old’s testimony. They further argued that this version
was in conflict with all other versions, including that of
a man who viewed the accident from his condomin-
ium balcony. Finally, they argued that rudders would
have increased the potential danger of their craft,
and that the hypothetical design posited by the
plaintiff was not accompanied by any established
expert testimony to validate their claims.

After three days of deliberations, the jury returned a
verdict for the plaintiffs, finding that the defendant’s
WaveRunner X800 was defective in both its design
and its failure to warn. The jury awarded $39.8 million
with 88% liability assigned to the jet ski’s manufac-
turer. The remaining liability was apportioned at 1% to
the dirver, 1% to the man who owned the
WaveRunner, and 10% the person who took the girls
to the party and allowed them to ride. Of the total
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damages award, $19 million was allocated to the
family of the deceased teenager, and $16 million to
the plaintiff driver in redress of her injuries.

REFERENCE

Plaintiff’s Orthopedic Surgeon expert: Andrew
Schneider from North Palm Beach, FL.

Daniel Perez vs. Yamaha Motor Corporation USA.
Case no. 2006CA005301; Judge David Crow.

Attorneys for plaintiff: Robert Baker of Baker &
Zimmerman PA in Parkland, FL, David Kleinberg of
Law Offices of Neufeld, Kleinberg & Pinkiert, P.A. in
Lakeland, FL, and Eric Ansel of Ansel & Miller LLC in
Hollywood, FL. Attorney for defendant Yamaha
Motor Corporation USA: Richard Mueller of
Thompson Coburn LLP.

$575,000 RECOVERY

Premises Liability – Defective design of hydraulic
piston – Plaintiff’s hand is caught by defective
piston while constructing freight elevator –
Amputation of finger.

Withheld County, Massachusetts

In this product liability matter, the plaintiff alleged
that the defendant manufacturer was negligent in
defectively designing the hydraulic piston on the
freight elevator which resulted in the amputation
of the plaintiff’s index finger. The defendant
denied any defect in manufacturing or design.

The plaintiff, an elevator mechanic, was working on
the installation of a freight elevator. The plaintiff’s
hand was caught when the defendant’s hydraulic pis-
ton that had gotten stuck on a hydraulic inlet pipe
suddenly came free. As a result, the plaintiff’s hand
was caught, amputating a part of the plaintiff’s index
finger. As the plaintiff was suddenly trying to get off
the ladder, he also twisted his knee.

The plaintiff brought suit against the defendant manu-
facturer alleging that a poor design on the piston
caused the plaintiff to lose his finger.

The defendant denied any negligence. The defen-
dant contended that the plaintiff’s injuries were
caused as a result of his failure to follow instructions.
The defendant also contended that the plaintiff, an
experienced elevator mechanic should have kept his
hands free of a known pinch point and was therefore
responsible for any injuries that he sustained.

The parties settled the plaintiff’s claim for a confiden-
tial recovery of $575,000 prior to the trial in this
matter.

REFERENCE

Plaintiff Mechanic vs. Defendant Manufacturer.

Attorneys for plaintiff: Patrick T. Jones, Peter J.
Schneider and Leonard T. Evans of Cooley Manion
Jones in Boston, MA.

DEFENDANT’S VERDICT

Product Liability – Defective design of 32 foot
extension ladder – Failure of sliding mechanism to
lock – Fall from ladder – Wrist fracture –
Herniated lumbar disc – Hip injury – Multiple
surgeries performed.

Polk County, Florida

The plaintiff was a 44-year-old man in March of
2004, when he fell from a 32 foot fiberglass
extension ladder manufactured by the defendant
Green Bull, Inc., and provided by the co-
defendant corporation which settled the plaintiff’s
claims prior to trial. The plaintiff claimed that the
ladder was defectively designed in that it could
not be determined if the sliding extension section
was properly locked. As a result, the plaintiff
claimed that the top of the ladder slid down while
he was using it, causing him to fall. The
defendant maintained that the ladder was safe for
its intended use and that the plaintiff caused the
fall by failing to properly engage the lock for the
extension before climbing the ladder.

The plaintiff was using the ladder to trim a tree at the
time of the fall. The plaintiff claimed that the ladder
had a tendency to remain extended without the
rung-locks engaged when the ladder was fully ex-
tended. The plaintiff’s ladder expert testified that such
a condition, coupled with the difficulty to visualize the
locks from the ground, gave the user a false sense
that the rung-locks were engaged.

While the ladder was fully extended, the plaintiff pro-
ceeded to climb the ladder. The ladder retracted
causing the plaintiff to fall some 22 feet onto an as-
phalt deck. The plaintiff’s ladder expert testified that
the ladder was defectively designed and failed to
adequately warn the user of the false lock condition.
The plaintiff’s expert explained that, in addition to the
ladder remaining extended in an unlocked condition,
the ladder would also click at that point of extension
giving the user a tactile and audile cue that the lad-
der was locked when in fact it was not. The plaintiff’s
experts proposed modifications to the ladder’s design
which included revised warnings which would have
alerted the plaintiff to the hazards of the ladder over-
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extending. The proposed warnings were also de-
signed to provide better visual cues to a user of when
the ladder was in an overextended position.

The plaintiff was diagnosed with a fracture of his right
dominant wrist as a result of the fall and underwent
wrist surgery to repair the fracture. In addition, the
plaintiff claimed that the fall caused a lumbar disc
herniation and injuries to his left hip. The plaintiff un-
derwent two lumbar surgeries, as well as hip replace-
ment surgery which his orthopedic surgeons causally
related to the fall. The plaintiff did not return to his
prior employment as a machine operator and
claimed a diminished future earning capacity as a
result of the injuries sustained.

The defendant argued that the plaintiff failed to prop-
erly lock the ladder and should have realized that the
locks for the sliding extension were not properly en-
gaged. The defendant’s orthopedic surgeon opined
that the plaintiff’s hip and back conditions and the
necessity for hip and back surgeries were not causally
related to the subject fall. Evidence showed that the
plaintiff had undergone prior treatment for back and
hip complaints before the date of the fall.

The jury found for the defendant on both strict liability
and negligence counts.

REFERENCE

Plaintiff’s economic expert: Charles Foss from
Lakeland, FL. Plaintiff’s ladder expert: James R.
Dobbs from Tallahassee, FL. Plaintiff’s neurosurgery
expert: John Amann from Winter Haven, FL.
Plaintiff’s orthopedic surgery experts: Stuart
Patterson from Lakeland, FL, and Peter Schosheim
from Boca Raton, FL. Plaintiff’s vocational
rehabilitation expert: Geri Pennachio from Lakeland,
FL. Defendant’s ladder expert: Thomas Bayer from
Pittsburgh, PA. Defendant’s orthopedic surgery
expert: Paul Maluso from Ocoee, FL. Defendant’s
radiology expert: Michael Foley from St. Petersburg,
FL.

Patterson vs. Green Bull, Inc., et al. Case no.
2006CA00010408; Judge J. Michael McCarthy, 01-
21-11.

Attorneys for defendant: Thomas W. Farrell and Paul
S. Jones of Luks, Santaniello, Petrillo & Jones in
Orlando, FL.

MOTOR VEHICLE NEGLIGENCE

Auto/Motorcycle Collision
$2,300,000 PRE-SUIT RECOVERY

Motor Vehicle Negligence – Auto/Motorcycle
Collision – Plaintiffs are ejected from their
motorcycle when the defendant’s SUV fails to stop
for a stop sign and collides broadside with the
motorcycle – Moderate Traumatic Brain Injury –
Tibia/ankle fracture – Fractured Hip – Orbital floor
fracture – Concussion – L2/L4 transverse process
fracture – Multiple surgeries and months of
recuperation.

Huron County, Ohio

In this motor vehicle negligence matter, the
plaintiffs alleged that the defendant driver was
negligent in failing to obey a stop sign and
colliding into the plaintiffs’ motorcycle as it
proceeded through the intersection. As a result of
the collision, both plaintiffs were ejected from the
motorcycle and sustained severe injuries including
multiple fractures, concussion and traumatic brain
injury. The defendant denied the allegations and
disputed the nature and extent of the plaintiff’s
injuries.

The 71-year-old male plaintiff was an avid motorcy-
cle rider. On the date of the collision, he was operat-
ing his new three wheel Harley Davidson motorcycle
with his 73-year-old wife, the co-plaintiff riding as a
passenger. Both the plaintiffs were wearing helmets.
The plaintiff was driving the motorcycle through the in-

tersection where the collision occurred. It was a
sunny, dry day and the intersection was controlled by
a stop sign for the defendant’s direction of travel. As
the plaintiffs drove through the intersection, the de-
fendant failed to stop at the stop sign and collided
into the plaintiffs’ motorcycle. As a result of the force
of the collision, the plaintiffs were both ejected from
the motorcycle. The collision was caught on a nearby
security camera and the defendant’s liability was
clearly portrayed.

As a result of the collision, the plaintiff husband sus-
tained a fractured hip, fractured tibia and femur re-
quiring surgical repair. The plaintiff husband suffered
a post-operative infection and had to undergo a to-
tal of three surgeries, inpatient rehabilitation and six
months in the hospital/nursing facility.

The plaintiff wife suffered a tibia/ankle fracture, an L2-
L4 transverse process fracture, sternal fracture, orbital
floor fracture and a concussion. She also had to un-
dergo open reduction and internal fixation surgery.
She sustained a traumatic brain injury as a result of
the collision and was hospitalized for nearly six
months. She continues to suffer from speech and
memory problems. The husband incurred medical
expenses totaling $600,000 and the wife incurred
expenses of $220,000.
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The plaintiffs alleged negligence in the operation of
his vehicle and failure to obey the stop sign control-
ling the intersection where the collision occurred. The
defendant disputed the nature and extent of the
plaintiffs’ injuries.

The parties agreed to a pre-suit settlement of
$2,300,000 for both plaintiffs.

REFERENCE

Plaintiff’s life care planning expert: Paula
Zinsmeister, CRC, LPC, CLCP, CCM from Cleveland,
OH. Plaintiff’s neurology expert: Jennifer Ui, M.D.

from Cleveland, OH. Plaintiff’s orthopedics experts:
Robert Berkowitz, M.D. from Elyria, OH, and Todd
Jaeglon, D.O. from Sylvania, OH.

Plaintiffs Doe Motorcyclists vs. Defendant Roe. 07-01-
11.

Attorney for plaintiff: Ryan H. Fisher of Lowe Eklund
Wakefield & Mulvihill Co. LPA in Cleveland, OH.

Auto/Truck Collision
$700,000 RECOVERY

Motor Vehicle Negligence – Auto/Truck Collision –
Decedents’ vehicle strikes the rear of dump truck
after dump truck cuts them off – Wrongful death
of husband and wife.

Harris County, Texas

In this motor vehicle negligence case, the estate of
the decedents alleged that the defendant driver,
operating a dump truck owned by the defendant
construction company, pulled out from a work site
and attempted to merge with traffic when he cut
off the decedents’ vehicle. As a result the
decedents’ vehicle struck the rear of the dump
truck resulting in the deaths of both the driver and
his wife who was the front seat passenger. One of
the decedents’ many children was a rear seat
passenger in the vehicle at the time of the
accident. He suffered only minor injuries.

On May 29, 2009, the decedents were traveling north
on a four lane highway. At the same time the defen-
dant driver operating a dump truck owned by the de-
fendant construction company exited a work site and
attempted to merge with north bound traffic on the
same highway. He negligently drove across several
lanes of traffic and cut off the decedents’ vehicle. As
a result the decedent driver struck the dump truck in
the rear, ending in fatal injuries to the front seat
occupants.

The estate of the decedent alleged that the defen-
dant dump truck driver failed to yield the right of way
and stopped or slowed his vehicle suddenly. The es-
tate also alleged that the defendant construction
company was vicariously liable for the acts of its
driver and they negligently entrusted their dump truck
to the defendant driver.

The defendants denied all liability and alleged that
the decedent driver was negligent in traveling at an
excessive speed and failing to keep vehicle under
proper control.

The decedents are survived by their ten children. One
of the minors was a rear seat passenger in the vehi-
cle at the time of the collision. He suffered a three-
inch laceration to his scalp and some sprain and
strains.

The parties settled their dispute for $700,000. The four
minor children will receive monthly payments and
each received a lump sum payment.

REFERENCE

Estate of Ramon and Paula Pinion by Javier Pinion vs.
Mauricio Ponce and Williams Brothers Construction
Company. Case no. 200940168; Judge Randy Wil-
son, 02-18-11.

Attorney for plaintiff: John D. Sloan in Houston, TX.
Attorney for defendant: Charles W. Lyman of Barker
Lyman in Houston, TX.

Broadside Collision
$2,500,000 RECOVERY

Motor Vehicle Negligence – Broadside Collision –
Defendant’s vehicle unexpectedly makes a left
turn in front of the plaintiff’s vehicle – Loss of
consciousness – Concussion – AC joint tear – Left
shoulder derangement – Lumbar sprain/strain –
Rib contusion – Multiple surgeries for wrist
neuropathy.

Kings County, California

In this motor vehicle negligence matter, the
plaintiff alleged that the defendant’s employee
was negligent in making an unexplainable left
turn in front of her vehicle, causing a broadside
collision. As a result of the collision, the plaintiff’s
side of the vehicle sustained the brunt of the
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impact, causing the plaintiff to suffer severe
injuries including loss of consciousness,
concussion, left shoulder and wrist injuries which
required surgery. The defendant admitted liability
but disputed the nature and extent of the
plaintiff’s injuries and damages.

The 37-year-old female plaintiff was operating her ve-
hicle, a 2005 Ford Excursion, westbound on Highway
198 on the date of the incident, bringing her children
home from school. The defendant’s employee was
operating a State owned vehicle eastbound on High-
way 198. The plaintiff alleged that the defendant’s
vehicle suddenly and inexplicably, made a left turn in
front of her vehicle. As a result, the two vehicles col-
lided broadside. The plaintiff’s driver’s side took the
brunt of the impact, particularly in the area where the
plaintiff driver was situated in the vehicle. As a result
of the collision, the plaintiff sustained injuries that ren-
dered her unconscious at the scene and she was
lifted out of the vehicle by her two teenage children.
The plaintiff complained of injuries to her head, neck,
shoulder, hips, legs and back. She was diagnosed
with a concussion as well as a cervical sprain strain
with radicular symptoms, left AC joint tear, left shoul-
der internal derangement and positive nerve im-
pingement, lumbar sprain strain, rib contusion and
coastal chondritis. She underwent six surgical proce-
dures to treat neuropathy in her left wrist and upper

extremities. She continues to suffer neck, back and
hand pain. She alleged that she was unable to return
to work as a delicatessen food preparer.

The plaintiff brought suit against the defendant alleg-
ing negligence on the part of its employee in the op-
eration of the defendant’s vehicle, past and future
lost income, loss of earning capacity, as well as past
and future medical expenses. Her children brought
claims for negligent infliction of emotional distress
due to the injuries sustained by their mother.

The defendant initially denied the allegations and dis-
puted the driver’s scope of employment. The defen-
dant later admitted liability and admitted that the
driver of the vehicle was acting within the scope and
nature of the defendant’s employment at the time of
the collision. The defendant disputed the nature and
extent of the plaintiff’s injuries and damages.

The parties submitted the matter to mediation. It set-
tled during mediation for the sum of $2,500,000.

REFERENCE

Macias vs. State of California. Case no. 09C0053;
Judge James T. Leporte, 03-21-11.

Attorneys for plaintiff: Brian Panish and Thomas
Schultz of Panish Shea & Boyle, LLP in Los Angeles,
CA, and Michael Silvers of Law Offices of Michael
Silvers in Los Angeles, CA.

$939,932 VERDICT

Motor Vehicle Negligence – Broadside Collision –
Plaintiff’s vehicle is struck and then propelled into
a parked vehicle – L4-L5 and L5-S1 fusion.

Los Angeles County, California

In this motor vehicle negligence matter, the
plaintiff alleged that the defendant was negligent
in striking her vehicle which caused her vehicle to
then strike a parked vehicle. As a result of the
double collision, the plaintiff sustained back
injuries which required spinal fusion surgery. The
defendant denied liability and maintained that the
plaintiff was speeding at the time of the collision.

On March 9, 2009 the female plaintiff was operating
her vehicle in the city of Los Angeles when the defen-
dant, who was attempting to make an unsafe left turn
from a side street, collided broadside into the plain-
tiff’s vehicle. As a result of the force of the initial im-
pact, the plaintiff’s vehicle was spun around and
collided into a parked vehicle. As a result of the colli-
sion, the plaintiff sustained injuries. She injured her
lower back and was required to under L4-L5 and L5-
S1 spinal fusion surgery.

The plaintiff brought suit against the defendant alleg-
ing negligence. The plaintiff maintained that the de-
fendant was driving in an unsafe manner and was
inattentive. The plaintiff incurred $282,032 in past
medical specials and alleged $22,400 in past lost
earnings and $32,093 in future medical expenses.

The defendant denied the allegations. The defendant
contended that the plaintiff’s vehicle was traveling at
an excessive rate of speed at the time of the colli-
sion. The defendant contended that the plaintiff was
also responsible for the collision between the vehi-
cles. The defendant also disputed the nature and ex-
tent of the plaintiff’s injuries and damages.

The matter was tried. At the conclusion of the trial, the
jury deliberated and returned its verdict in favor of the
plaintiff and against the defendant. The jury awarded
the plaintiff the sum of $939,932 in damages.

REFERENCE

Plaintiff’s accident reconstruction expert: Jesse
Wobrock from Arroyo Grande, CA. Plaintiff’s
orthopedic surgery expert: John Larsen, M.D. from
Downey, CA. Defendant’s accident reconstruction
expert: Peter Burkhard, Ph.D. from Laguna Hills, CA.
Defendant’s orthopedic surgery expert: Steven
Nagelberg, Ph.D. from Downey, CA. Defendant’s
radiology expert: Stephen Rothman, M.D. from Los
Angeles, CA.

Miriam Duran vs. Kekilian, et al. Case no. BC431417;
Judge Ruth Ann Kwan, 07-06-11.

Attorney for plaintiff: Gary A. Dordick of Law Offices
of Gary A. Dordick in Beverly Hills, CA. Attorney for
defendant: Jay Rubin of Mark R. Weiner & Associates
in Glendale, CA.
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$100,000 RECOVERY

Motor Vehicle Negligence – Broadside Collision –
Defendant runs red light and strikes plaintiff car –
Distal radial metaphysis of left wrist – Whiplash –
ACL tear.

Orange County, California

In this matter, a broadside collision at a California
intersection was resolved for the defendant’s
$100,000 policy limits. Liability was initially
disputed by the defendant, with both parties
claiming the other had the red light.

On February 01, 2009, the defendant’s vehicle was
traveling northbound on Technology Street in Irvine,
California. At around 4:30 p.m. the defendant alleg-
edly ran a red light at the intersection of Technology
and Barranca, broadsiding the plaintiff’s vehicle.

The plaintiff, a 46-year-old employee of Pacific Life,
sustained a transverse fracture through the distal ra-
dial metaphysis in left wrist, whiplash, a contusion and
anterior hematoma of the right rib, bilateral pelvic
hematoma, hematoma on the left side near the
anterosuperior iliac spine, left knee acute anterior
cruciate ligament tear with bony contusions, carpal
tunnel syndrome secondary to distal radius fracture,
complications with her wrist and carpal tunnel syn-
drome. The plaintiff received treatment for her injuries
including injections, casting and physical therapy on

her wrist. She was also considered a candidate for
knee and wrist surgery as a result of her injuries. The
cost of knee surgery was estimated as in excess of
$20,000. The cost of wrist surgery was not assessed.

The plaintiff filed suit in the Superior Court of Califor-
nia, Orange County for motor vehicle negligence.
The plaintiff sought recovery of $16,400 in lost wages,
past medical damages of $17,000 and future medi-
cal treatment costs, and non-economic recovery for
pain and suffering. Both the plaintiff and defendant
argued that the other had run the red light. The de-
fendant further contended that the plaintiff’s knee
condition was not related to the collision, as well as
disputing the need for future surgery. The defendant’s
medical examiner, Leisur Yu, MD, Ph.D., concurred
with this opinion.

The matter was settled pretrial for the defendant’s
$100,000 policy limits.

REFERENCE

Plaintiff’s Orthopedic Surgeon expert: Christopher
Veneziano, M.D. from Laguna Woods, CA.

Doe vs. Doe. Case no. 30-2011 00441498, 09-31-11.

Attorney for plaintiff: Darren O. Aitken of Aitken
Aitken Cohn in CA. Attorney for defendant: Richard
S. Hall, Esq. of Osman & Associates in Redland, CA.

Left Turn Collision
$500,000 VERDICT

Motor Vehicle Negligence – Left Turn Collision –
Plaintiff driver turns right from stop sign and
collides with defendant allegedly making sharp
left turn into roadway – Lumbar and cervical
herniations – Epidural injections – High/Low
agreement.

Passaic County, New Jersey

The plaintiff driver in her mid 50s contended that
as she turned right from a stop sign, the
defendant, turning left into the roadway from
which she proceeded, made too sharp a turn,
encroaching into her lane and causing the
collision. The defendant denied that the plaintiff’s
version was accurate and contended that the
plaintiff encroached into her lane.

The evidence disclosed that the defendant was en
route to work and was later than normal. The defen-
dant indicated that she advised her employer that
she would be late because her sister needed her. The
defendant had indicated in her deposition that the
situation with her sister was not emergent. This alleg-
edly lead to the collision.

The plaintiff contended that she sustained a cervical
and a lumbar herniation and that after physical ther-
apy was inadequate, she underwent a lumbar injec-
tion. The plaintiff maintained that she will permanently
suffer radiating pain and weakness. The plaintiff works
as a professional foster parent for mainly older chil-
dren. The plaintiff, who was able to continue, main-
tained that doing so causes additional pain.

The defendant denied that the plaintiff suffered a
permanent injury or met the verbal threshold. The de-
fendant maintained that any continuing symptoms
stemmed from unrelated osteophytes.

The defendant had $100,000 in coverage. The arbi-
tration resulted in a finding of 90% negligence
against the defendant and a $35,000 gross award.
The defendant moved for a trial de novo. Prior to trial,
the parties entered into a $75,000/$4800 high/low
agreement. The jury found the defendant 100% neg-
ligent and awarded $500,000. The case subsequently
settled for $75,000.
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REFERENCE

Plaintiff’s chiropractor expert: Brett W. Gewant, DC
from Clifton, NJ. Plaintiff’s pain management
physician expert: Roman Kosiborod, D.O. from
Saddle Brook, NJ. Plaintiff’s radiology expert:
Michael Green, MD from Hackensack, NJ.
Defendant’s neurology expert: Stanley Knep, MD
from Clifton, NJ. Defendant’s orthopedist expert:

Kevin J. Egan, MD from West Orange, NJ.
Defendant’s radiology expert: David A. Fisher, MD
from Roslyn Heights, NY.

McCloud vs. Desai. Judge Anthony Graziano, 05-17-
11.

Attorney for plaintiff: S. Robert Princiotto of Marcus &
Levy in Elmwood Park, NJ.

Rear End Collision
$500,000 RECOVERY

Motor Vehicle Negligence – Rear End Collision –
Plaintiff passenger sustains concussion and mild
cognitive deficits – Meniscal tear and lumbar
herniation – Prior lumbar compression fracture.

Kings County, New York

The plaintiff’s motion for summary judgment on
liability was granted at the close of discovery in
this case in which the 36-year-old plaintiff front
seat passenger contended that the defendant
truck driver struck the host vehicle in the rear
when stopped.

The plaintiff maintained that he struck his head and
suffered a concussion and post-concussion syn-
drome that will permanently cause relatively mild
cognitive deficits involving memory and concentra-
tion that were confirmed by a battery of
neuropsychological tests. The defendant denied that
the plaintiff suffered such deficits or that the testing
advanced by the plaintiff supported his position.

The plaintiff further contended that he sustained a
tear of the medial meniscus that will cause perma-
nent pain and difficulties ambulating despite arthro-
scopic surgery. The plaintiff had suffered a lumbar
compression fracture approximately five years earlier.
The plaintiff maintained that the collision caused a
lumbar herniation that was confirmed by MRI and
that as a result of the superimposition of the
herniation on the prior condition, he will suffer signifi-
cant radiating pain and weakness permanently.

The defendant maintained that any continuing symp-
toms stemmed from the prior compression fracture
only. The plaintiff countered that he required no treat-
ment for the prior fracture after initial hospitalization
and contended that the defendant’s position should
be rejected.

The plaintiff made no income claims as he was not
employed at the time of the accident.

Approximately one month prior to trial, a mediation
was held and the defendant offered $400,000. The
plaintiff rejected that offer and approximately one
week prior to trial, procured a $500,000 settlement.

REFERENCE

Plaintiff’s clinical psychology expert: Wayne Gordon.
PhD. Plaintiff’s neurologist expert: Aric Hausknecht,
MD. Plaintiff’s orthopedic expert: Stanley Liebowitz,
MD. Defendant’s neurologist expert: Richard
Lechtenberg, M.D. Defendant’s orthopedic expert:
Meanachem Epstein, MD. Defendant’s psychiatrist
expert: Solomon Miskin, MD.

Hampton vs. Frontier Carting, Inc., et al. Index no.
16982/08, 04-22-11.

Attorney for plaintiff: Kenneth J. Halperin of Wingate
Russotti & Shapiro in New York, NY.

$12,330 VERDICT

Motor Vehicle Negligence – Rear End Collision –
Soft tissue injuries due to impact – Damages only.

West Orange County, California

In this action for motor vehicle negligence, the
plaintiff alleged that the defendant was liable for
soft tissue injuries caused by the negligence of its
employee. The defense admitted fault, but
disputed the severity of the plaintiff’s injuries.

On March 6, 2007, the plaintiff was operating her ve-
hicle on Slater at Newhope in the city of Fountain Val-
ley. The plaintiff was stopped when she was rear-

ended by a pick-up truck owned by the defendant
and being driven by the defendant’s employee. As a
result of the impact, the plaintiff’s vehicle sustained
$400 in damages. In addition, the plaintiff alleged
that the sustained soft tissue injuries to her right
shoulder and back.

The plaintiff sued the defendant on the theory of vi-
carious liability claiming $4330 in damages, repre-
senting the cost of visits to her family doctor and
physical therapy. Specifically, the plaintiff alleged
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that injuries to her shoulder and back were proxi-
mately caused by the defendant’s employee’s
negligence.

The defendant admitted fault but disputed that the
plaintiff was injured. In support of its argument, the
defendant’s experts testified that there was no mech-
anism for injury in the collision. Specifically, the defen-
dant’s biomechanical expert opined that the speed
at impact was only two to three miles per hour. Addi-
tionally, the defendant’s orthopedic expert opined
that an individual cannot sustain a shoulder injury in a
rear end collision unless the seat breaks back which
did not occur in this collision.

After a two day trial and 40 minute jury deliberation,
the plaintiff was awarded the sum of $12,330. This
sum consisted of $4,330 in economic damages and
$8,000 in non-economic damages. To date, the ver-

dict plus $2,300 in costs has been paid. The plaintiff
had served defendant with a 998 offer of $4,000;
Farmers insurance offered $1,500.

REFERENCE

Plaintiff’s family practice expert: Samuel Sunshine,
M.D. from Foothill Ranch, CA. Plaintiff’s physical
therapy expert: Andrew Vertson, DPT from Foothill
Ranch, CA. Defendant’s biomechanics expert: Steven
Bellino from Huntington Beach, CA. Defendant’s
orthopedics expert: Lawrence Mozan, M.D. from Long
Beach, CA.

Melissa Rome vs. Fountain Valley Auto & Truck Repair.
Case no. 30-200800088095; Judge Honorable Glen
Mondo, 09-22-11.

Attorney for plaintiff: Eric Traut of The Traut Firm in
Santa Ana, CA. Attorney for defendant: Brian Rizzi of
Macrae & Edrington in Santa Ana, CA.

$12,143 VERDICT

Motor Vehicle Negligence – Rear End Collision –
Soft tissue injuries to neck and back alleged –
Damages only.

Cass County, Iowa

In this rear end collision, the plaintiff alleged that
the defendant was negligent in causing her
vehicle to collide into the rear of the plaintiff’s
vehicle. As a result of the collision, the plaintiff
alleged soft tissue damages to her neck and back.
The defendant admitted liability, but disputed the
nature and extent of the plaintiff’s injuries and
damages.

On February 10, 2009, the female plaintiff was oper-
ating her vehicle when the defendant’s vehicle col-
lided into the rear of the plaintiff’s vehicle. As a result
of the collision, the plaintiff sustained neck and back
injuries which were soft tissue in nature.

The plaintiff brought suit against the defendant alleg-
ing negligence in the operation of her vehicle and in
failing to stop before colliding into the rear of the
plaintiff’s vehicle. The defendant admitted liability for
the collision, but disputed the nature and extent of
the plaintiff’s injuries and damages.

The matter was tried. At the conclusion of the trial, the
jury returned its verdict in favor of the plaintiff and
against the defendant. The jury awarded the total
amount of $12,143 consisting of $8,071 for past
medical expenses, $1,572 for lost earnings and
$2,500 for past pain and suffering.

REFERENCE

Hansen vs. Steffens. Case no. CV24176; Judge
Kathleen Kilnoski, 08-30-11.

Attorney for plaintiff: Andrew J. Knuth of Knuth Law
Office in Atlantic, IA. Attorney for defendant: A.W.
Tauke of Porter Tauke & Ebke in Council Bluffs, IA.

Single Vehicle Collision
$1,230,000 CONFIDENTIAL RECOVERY

Motor Vehicle Negligence – Single Vehicle
Collision – Wrongful death – 17-year-old
decedent is killed when the vehicle in which he
was riding strikes a tree.

Withheld County, Massachusetts

In this motor vehicle negligence matter, the
plaintiff alleged that the defendant driver was
negligent in causing a collision which killed the
17-year-old decedent passenger. The defendant
denied liability and damages.

The 17-year-old decedent and his brother were pas-
sengers in a vehicle driven by the defendant. The
group was returning from a snowboarding trip to Ver-
mont. The decedent was a rear seat passenger
along with his twin brother. The plaintiff alleged that
the driver of the vehicle lost control, and the vehicle
swerved off the road and struck a tree. As a result of
the collision, the decedent was killed almost instantly
as a result of severe head trauma.

The plaintiff brought suit against the driver alleging
negligence and seeking damages including loss of
companionship on behalf of the parents and the sur-
viving twin brother.

VERDICTS BY CATEGORY 23

National Jury Verdict Review & AnalysisTo post online or reprint click here for licensing agreement.

http://www.jvra.com/general/VP-request.pdf


The defendant disputed liability and the nature and
extent of the plaintiff’s alleged damage claim.

The matter was settled shortly after suit was filed for
the sum of $1,230,000 in a confidential settlement
agreement.

REFERENCE

Decedent’s Estate vs. Defendant Driver. 01-18-11.

Attorneys for plaintiff: Ralph F. Sbrogna and Roger J.
Brunelle of Sbrogna & Brunelle in Worcester, MA.

PREMISES LIABILITY

Fall Down
$550,000 VERDICT

Premises Liability – Fall Down – Defendant
cleaning company negligently leaves wet floor,
causing the plaintiff to slip and fall – Back injuries.

Middlesex County, Massachusetts

In this slip and fall matter, the plaintiff alleged
that she slipped and fell as a result of a wet floor
left by the defendant cleaning company without
any warning to the plaintiff or others. The plaintiff
sustained a back injury and herniated discs as a
result of the fall. The defendant denied any
wrongdoing and blamed the plaintiff for her own
injuries.

The plaintiff alleged that the defendant cleaning
company, which cleaned the plaintiff’s condominium
unit, left the floor wet. When the plaintiff entered, she
slipped and fell on the wet floor. As a result of the fall,
the plaintiff sustained a back injury and three herni-
ated discs. The plaintiff contended that she was re-
quired to undergo surgery as a result of her injuries.
The plaintiff brought suit against the defendant clean-
ing company alleging negligence. The plaintiff al-
leged that the defendant was negligent and failed to
warn the plaintiff of the wet floors.

The defendant denied the allegations. The defendant
contended that the plaintiff had fallen before they ar-
rived. Further, the defendant contended that when it
cleaned the floors, the process always resulted in the
floors being dry when it was done, so the plaintiff
could not have slipped on a wet floor caused by the
defendant. In addition, the defendant maintained
that the plaintiff’s injuries to her back were pre-existing
and were not causally related to the incident as
alleged.

The matter proceeded to trial. At the conclusion of
the trial, the jury returned its verdict in favor of the
plaintiff and against the defendant. The jury assessed
liability at 75% to the defendant and 25% to the
plaintiff. The jury awarded the plaintiff the sum of
$550,000 in damages.

REFERENCE

Lentini vs. BJL Cleaning Corp. Case no. 08-01040;
Judge Nancy Staffier-Holtz, 02-11-11.

Attorney for plaintiff: Peter M. Goldberg of Goldberg
& Weigand in Hyannis, MA.

$278,520 AWARD FOLLOWING BENCH TRIAL

Premises Liability – Fall Down – Plaintiff slips and
falls on water from sprinklers on marble floor as
she enters the defendants’ building – Soft tissue
injuries.

Dallas County, Texas

In this slip and fall matter, the plaintiff alleged
that the defendant was negligent in permitting
water from the sprinklers to accumulate and be
tracked into the marble lobby of the building,
creating a dangerous condition. The plaintiff
slipped and fell on the wet floor and injured
herself. The defendants denied liability and
disputed the nature and extent of the plaintiff’s
injuries.

The female plaintiff was on her way into work on April
28, 2008. She was employed by one of the defen-
dants’ tenants. As the plaintiff was entering the build-
ing, she slipped and fell on water that had

accumulated on the marble floor as a result of the
sprinklers outside the building. The plaintiff alleged
that the defendants were negligent in scheduling the
sprinklers in such a way that they went on in the morn-
ing wetting the stairs in front of the building. As a re-
sult, people entering the building would track water
into the marble floor, causing a dangerous condition.
The plaintiff fell and sustained injuries which were soft
tissue in nature.

The plaintiff brought suit against the defendant alleg-
ing negligence in creating an unreasonably danger-
ous condition on the premises and failing to warn the
plaintiff and others of the dangerous nature of the
floor.

The defendants denied liability. The defendants main-
tained that the plaintiff was responsible for her own in-
juries in that she stepped in such a fashion as to
cause her to lose balance. Further, the defendants
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argued that there was carpet and an anti-slip mat
where people entering the building could wipe their
feet before proceeding on the marble floor. The de-
fendants disputed that they were negligent and
maintained that they were unaware of the
accumulation of water on the floor.

The matter proceeded to a bench trial. At the con-
clusion of the trial, the court found in favor of the
plaintiff and against the defendant. The judge
awarded the plaintiff the sum of $278,520 in
damages.

REFERENCE

Cynthia Cutler vs. Equastone Greenway IA LLC and
Transwestern Commercial Services LLC. Case no. DC-
10-04940; Judge Dale Tillery, 06-14-11.

Attorney for plaintiff: Adam R. Hardison of Hardison
Law Firm in Addison, TX. Attorneys for defendant:
Michael A. Logan and Brian M. Stork of Kane Russell
Coleman & Logan in Dallas, TX.

$250,000 RECOVERY

Premises Liability – Fall Down – Plaintiff employee
of company preparing dentures slips on white
powder that spilled onto interior stairway –
Comminuted fracture of calcaneous – Fracture to
fifth metatarsal.

Queens County, New York

The plaintiff, in his mid 40s, who was going
outside to smoke a cigarette, contended that after
descending approximately half of the 13-14 step
interior staircase, he slipped on white powder and
fell to the bottom of the staircase. The defendant
owned a separate corporation that employed the
plaintiff. The plaintiff maintained that since the
presence of powder on the steps was highly
foreseeable, the defendant should have placed
mats on the steps and conducted more frequent
inspections.

The defendant denied that the alleged condition on
the steps caused the incident. The defendant pre-
sented several co-employees who contended that
the plaintiff was so intent on getting outside to smoke
a cigarette that he jumped after three or four steps.

The plaintiff maintained that this testimony that a
smoker in his 40s would jump approximately ten steps
was inherently unbelievable. The plaintiff argued that

the testimony of the co-workers, who worked for the
defendant in his capacity as the owner of a denture
company, should be rejected. The plaintiff also con-
tended that although the defendant maintains sur-
veillance cameras, including one to record the area
in which the fall occurred, to prevent thefts, the de-
fendant could not produce the tape. The defendant
contended that the tape was overwritten in the
normal course of business.

The plaintiff suffered a comminuted fracture to the
calcaneous that was placed in a cast. The plaintiff
also suffered a fracture to the fifth metatarsal that
was treated conservatively as well. The plaintiff con-
tended that he will suffer permanent pain and some
difficulties ambulating. The plaintiff missed approxi-
mately eight months from work.

The jury in the liability case found the defendant
100% negligent. The case then settled for $250,000.

REFERENCE

Davydov vs. Marinbach. Index no. 24301/08; Judge
Martin Ritholtz.

Attorney for plaintiff: Herbert Rodriguez, Jr. of
Schwartz Goldstone & Campisi, LLP in New York, NY.

DEFENDANTS’ VERDICT

Premises Liability – Fall Down – Slip and fall on
snowy sidewalk abutting alleyway with shared
ownership by two defendant commercial premises
– Incident occurs in morning before either
defendant opens for day – Full thickness rotator
cuff tear with surgical repair – Cervical herniation.

Essex County, New Jersey

This case involved a plaintiff, in her mid 60s, who
contended that she slipped and fell on ice covered
by snow on a commercial sidewalk abutting an
alleyway between the defendant restaurant and
defendant liquor store. The defendants’
acknowledged co-ownership of the alleyway and
a duty to attend to the abutting sidewalk.

The plaintiff maintained that as she was walking on
the sidewalk in front of the alleyway, she slipped and
fell on ice covered by the snow and contended that
inadequate snow removal activities had taken place.
The defendants, who indicated that whichever defen-
dant attended to the snow on their respective side-
walks also addressed the alleyway, contended that
prior to closing the previous night, the restaurant had
properly removed the snow that had started falling
earlier in the day. Snow had continued to fall that
night and neither defendant had yet to open at the
time of plaintiff’s fall.
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The plaintiff contended that she sustained a full thick-
ness tear to the dominant rotator cuff and required
arthroscopic surgery. The plaintiff further maintained
that she suffered a cervical herniation that was con-
firmed by MRI, and which necessitated injections.

The plaintiff contended that both injuries will perma-
nently cause pain and limitations. The plaintiff made
no income claims.

REFERENCE

Morgado vs. Crest Sea Corp. and C & D Liquors.
Docket no. ESX-L-1437-09; Judge Torkwase Y. Sekou,
06-30-11.

Attorney for defendant restaurant: Terrence J. Bolan
of Bolan Jahnsen in Shrewsbury, NJ. Attorney for
defendant liquor store: Lisa Marie DeRogatis of Law
Office of William E. Staehle in Morristown, NJ.

Falling Object
$1,250,000 CONFIDENTIAL RECOVERY

Premises Liability – Falling Object – Failure to
maintain campsite – Plaintiff’s two children are
killed by tree that fell on their tent while they
were sleeping – Wrongful death of four-year-old
and nine-month-old children.

St. Louis County, Missouri

In this negligence action, the plaintiffs alleged
that the defendants were negligent in failing to
provide a safe campground and properly
maintain the campground which resulted in a tree
falling on the plaintiffs’ children’s tent, killing two
of the plaintiffs’ children. The defendant denied
the allegations, disputing liability and damages.

The plaintiffs were new members of a family camp-
ground club and were camping at the defendant’s
campground resort with their five children and two
foster children. They had set up their two tents within
the designated camping area for a week’s stay. On
the third day of their vacation, there was notice of an
impending severe thunderstorm. The plaintiffs had
asked the defendant’s management if they could
move to one of the campground’s log cabins in light
of the approaching severe weather. The defendant
informed the plaintiffs that they needed to clean the
available cabin and it would therefore not be avail-
able for another two days. Overnight on July 21, 2008
the National Weather Service issued a severe thun-
derstorm warning and alerted people to potentially
destructive winds.

The defendant failed to take any action to evacuate
campground attendees or give them notice of the
impending severe weather. At 6:00 a.m. on July 21st,

the plaintiff father awakened to a severe storm with
winds that were moving the family’s tent. He carried
two of his children to their vehicle. As he was returning
to retrieve the other children, a large red oak tree fell
on the tent containing the children and two of them,
a four-year-old and a nine-month-old were killed.

The plaintiffs brought suit against the defendant
campground alleging negligence in failing to evacu-
ate the campground in light of the severe weather
according to its own safety protocols and in failing to
properly maintain the campground. Particularly, the
plaintiffs alleged that the defendant failed to imple-
ment any recognized tree inspection program and
the tree that fell on and killed the plaintiffs’ children
was suffering from trunk rot. The plaintiffs maintained
that an inspection of the tree would have disclosed
this condition and precautions could have been
taken to remove the tree so that it did not fall, as it
did, during high winds or other severe weather. The
defendant denied the allegations. The defendant
maintained that the storm was a “once in a century”
storm and no one could have foreseen the severity of
the storm.

The parties agreed to a settlement of $1,250,000 for
the plaintiff’s damages and loss.

REFERENCE

Stuebs vs. Defendant Campground. Case no. 09SL-
CC04582, 10-20-11.

Attorney for plaintiff: Daniel M. Kotin of Corboy &
Demetrio in Chicago, IL.

$268,000 VERDICT

Premises Liability – Falling Object – Plaintiff is
struck by a fan that falls off shelf – Improper
display of the fan creating a hazardous condition
– Cervical and lumbar injuries with RSD.

Philadelphia County, Pennsylvania

The plaintiff contended that the defendants
negligently created a hazardous condition in their
retail store by negligently stacking a 42 inch ionic
fan on display. The plaintiff was struck in the

upper body by the fan when she reached for a
nearby product and the fan fell on her. The
defendant contended that the plaintiff caused the
fan to fall by failing to use due care when
reaching for the merchandise.

The female plaintiff was shopping in the defendant’s
retail store on May 14, 2007, and was business invitee
of the defendant when she was struck by a 42 inch
fan that fell from a nearby display. The plaintiff suf-
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fered herniated cervical and lumbar discs,
cephalgia, upper and lower extremity radiculopathy
and reflex sympathetic dystrophy of the spine.

The plaintiff’s husband brought a loss of consortium
claim. The plaintiff alleged that the defendants
showed an indifference to the plaintiff’s safety by
placing the fan in a dangerous location and failed to
act in a reasonable manner. The defendants denied
that they were in any way negligent in causing the
accident and contended that the plaintiff was com-
paratively negligent in failing to use due care in
obtaining merchandise.

The jury found that the defendant was negligent and
awarded the plaintiff $252,000. Additionally, the jury
awarded the plaintiff’s husband $16,800 for his loss of
consortium claim.

REFERENCE

Marie and Raymond Mannino vs. Walgreens. Case
no. 090501887; Judge Victor DiNubile, 01-20-11.

Attorney for plaintiff: Blake Berenbaum of Richman,
Berenbaum & Associates, LLC in Philadelphia, PA.
Attorney for defendant: James Moore of Thomas,
Thomas & Hafer, LLP in Philadelphia, PA.

Hazardous Premises
$975,000 RECOVERY

Premises Liability – Hazardous Premises – Railing
on second story apartment balcony is ten inches
lower than 42 inches required by code – Fall –
Brain damage – Death approximately six months
later.

Cook County, Illinois

The plaintiff contended that the railing on the
porch of the second floor apartment rented by the
decedent’s friend was some ten inches lower than
the 42 inches required by the Chicago Building
Code. The plaintiff contended that as a result, the
24-year-old decedent fell to the ground below.
The defendant contended that the decedent’s
alcohol and drug intoxication was the cause of the
injury. The plaintiff countered that the code
provisions are designed to protect all individuals.

The plaintiff contended that the decedent was inter-
mittently conscious over the ensuing approximate six-
month period until he died, and although he could

not talk, he was capable of reaching for people and
the plaintiff contended that the decedent experi-
enced some level of intermittent pain and suffering.
The plaintiff also contended that the disability itself
during these six months was compensable under
Illinois law.

The decedent left a mother. The plaintiff maintained
that the mother’s loss of society, companionship and
advice was very substantial. The case did not involve
a claim stemming from a significant loss of income.

The case settled prior to trial for $975,000.

REFERENCE

Heflin vs. Stammich Management, L.L.C., et al. Case
no. 2008 L 000407, 09-13-11.

Attorneys for plaintiff: Steven M. Levin and Michael F.
Bonamarte of Levin & Perconti in Chicago, IL.

ADDITIONAL VERDICTS OF PARTICULAR INTEREST

Bus Negligence
$225,000 RECOVERY

Bus Negligence – Bus driver makes right turn and
strikes plaintiff pedestrian – Head injury – Annular
tears to cervical spine – Depression.

Los Angeles Superior Court, California

In this action for motor vehicle negligence, the
plaintiff alleged that the defendant bus driver
negligently negotiated a right turn, striking him
and causing both physical and psychological
injuries. The defendant denied the allegations,
challenged the severity of the plaintiff’s injuries,
and argued comparative negligence.

On January 19, 2009, the plaintiff was a passenger
on a DASH bus which was driving the Wilshire Center/
Koreatown counter-clockwise route. After exiting the
bus at the southwest corner of the intersection of
James M. Wood Avenue and South Catalina Street,
the plaintiff was struck by the same bus as it was mak-
ing a right turn. As a result, the plaintiff sustained a
head injury and annular tears at the C4-5 and C6-7
vertebrae. The plaintiff alleged that his injuries not
only caused lower back pain but also resulted in
post-concussive syndrome, leading to depression.

The plaintiff sued the defendant for motor vehicle
negligence. Specifically, the plaintiff argued that the
defendant’s failure to exercise appropriate care
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when negotiating the right turn proximately cause his
injuries. The plaintiff testified that he was crossing the
street in the crosswalk when the accident occurred.

The defendant denied the allegations and argued
comparative negligence. In support of his argu-
ments, the defendant presented witness statements
that illustrated the plaintiff’s own negligence in caus-
ing the accident. Specifically, witnesses testified that
the plaintiff appeared from between cars and was
not in the crosswalk. This testimony was also consid-
ered by the investigating police officer who con-
cluded that the plaintiff was at fault for the accident.
In addition, the defense disputed the severity of the
plaintiff’s injuries by offering expert testimony to prove
that the plaintiff was exaggerating his damages.

Ultimately, this matter settled with a $225,000 recov-
ery for the plaintiff.

REFERENCE

Plaintiff’s neurologist expert: Donald B. Miller, M.D.
from Gardena, CA. Defendant’s psychologist expert:
Ted Evans, Ph.D. from Encino, CA.

Gi Jun Park vs. MV Transport and Monica Rodriguez.
Case no. BC430261; Judge Malcolm H. Mackey, 07-
12-11.

Attorneys for plaintiff: Jae Y. Lee and Daniel E.
Hoffman of Lee & Associates in Los Angeles, CA.
Attorneys for defendant: Mark W. Flory and Michael
E. Jenkins of Harrington, Foxx, Dubrow & Canter in
Orange, CA.

Civil Rights
$750,000 VERDICT PLUS $1,100,000 RECOVERY FOR ATTORNEY FEES

Civil Rights – Plaintiff real estate developer
contends zoning change restricts plans to
approximately half the size – Opportunity for
hearing deprived plaintiff of procedural due
process rights – Damages only.

U.S. District Court - Southern County, Ohio

This case involved a real estate developer who
contended that when the township enacted a
zoning ordinance in 1991 that provided that the
subject property could be commercially used for
up to approximately 220 square feet, it created a
property right in favor of the plaintiff. The plaintiff
contended that when the township subsequently
changed the zoning ordinance to restrict the space
that could be used to approximately half
previously allowed, it should have provided the
plaintiff with an opportunity for a hearing.

The court concurred and granted the plaintiff’s mo-
tion for summary judgment on liability. The United
States Court of Appeals subsequently affirmed and
the subject jury trial was on damages only.

The plaintiff contended that because of the restric-
tions, it could not go forward with a proposed sale to
Wal-Mart to open a store. The evidence disclosed
that Wal-Mart had an option to buy the property and
chose not to exercise it after the zoning change was
made. The plaintiff contended that because of in-
terim declines in the value of real estate, it suffered
extensive damages that reached as high as approxi-
mately $5 million.

The jury awarded $750,000. The plaintiff moved for
attorney fees under the Civil

Rights statute, and this aspect settled for an addi-
tional approximate $1,100,000 in fees.

REFERENCE

Wedgewood Limited Partnership vs. Liberty Township.
Case no. C2 04 1069; Judge Algernon Marbley, 05-
11.

Attorneys for plaintiff: Bruce Ingram and Joseph
Miller of Vorys, Sater, Seymour and Pease LLP in
Columbus, OH.

DEFENDANT’S VERDICT

Civil Rights – Plaintiff contends that officer
unlawfully pushes his way into home after
plaintiff answers front door and arrests – Plaintiff
allegedly brought to precinct wearing only a T-
shirt and nightgown.

U.S. District Court - Southern District, Oregon

In this action, the plaintiff contended that after
she opened the door when an officer knocked, he
pushed his way into her house in violation of her
4th Amendment rights. The plaintiff maintained
that although she had been drinking, she did not

act in a manner that justified such action. The
plaintiff also contended that when a dispute
arose, the officer placed her under arrest and
brought her to the precinct notwithstanding that
she was wearing a nightgown and T-shirt only.
The plaintiff maintained that placing her into
custody and bringing her to headquarters under
such circumstances was humiliating and
constituted an additional violation of her 4th
Amendment rights.
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The defendant maintained that they first came to the
plaintiff’s house because a neighbor had called and
complained that that her neighbor (plaintiff) was yell-
ing, banging on pots and pans, banging on windows
and making threats to her from inside the plaintiff’s
house. The officer related that he went to the plain-
tiff’s house and that when she answered the door, she
denied acting in such a manner. The officer related
that as he was walking away, he heard someone
banging on the window of plaintiff’s home and saw
the window pane vibrating.

The officer related that he summoned members of
“Project Respond,” a not-for-profit mental health or-
ganization to help assess plaintiff’s mental state. The
defendant contended that after the members ar-
rived, he and another officer went back to the door

and that when the plaintiff opened it, she took a
swing at one of the officer’s arms. The defendant
maintained that the officers attempted to persuade
the plaintiff to speak with the mental health profes-
sionals and that after approximately one minute of
fruitless attempts, the officer appropriately placed her
in hand cuffs and brought her to jail.

The jury found for the defendant on all claims.

REFERENCE

Sandau vs. Woods, et al. Case no. 07 CV 632; Judge
Michael Mosman, 04-22-11.

Attorney for defendant: William Manlove, Senior
Deputy City Attorney of City of Portland in Portland,
OR.

Contract
$1,308,014 VERDICT INCLUDING $63,014 PRE-JUDGMENT INTEREST

Contract – Fraudulent inducement – Unjust
enrichment – Furniture liquidators are denied
monies due on contract following sale for the
defendant manufacturer.

Dallas County, Texas

In 2007, the plaintiffs closed their retail furniture
store in Tyler, Texas and temporarily moved to
Dallas to organize and run a six month furniture
liquidation sale for the defendant from December
2007 through June 2008. The sale was advertised
as a $20 million dollar liquidation sale. The
showroom floor was to display no less than 60%
of the defendant’s goods with the plaintiffs filling
in the remaining 40% with goods from other
furniture manufacturers that did not compete or
overlap with the defendant’s goods. After the sale
concluded, the plaintiffs returned to Tyler, Texas.
Four months after the sale concluded, the
plaintiffs received a letter from the defendant
stating that the plaintiffs owed the defendant in
excess of $500,000.

The plaintiffs alleged that they were hired by the de-
fendant through its Vice President of Sales to run a liq-
uidation sale for the defendant. The plaintiffs
understood they were being hired to liquidate more
than $20 million of the defendant’s furniture in ex-
change for a 10% liquidator’s fee.

The plaintiffs brought suit against the defendant for
breach of contract, unjust enrichment and fraudulent
inducement alleging that the defendant breached its
agreement with the plaintiffs before the sale even be-
gan by not delivering the promised quantity, quality
and variety of merchandise. The plaintiffs alleged
that the defendant delivered less than $3 million of
the $20 million that it promised the plaintiffs. Further,

the plaintiffs were only paid $145,000 instead of the
$2,000,000 that they were promised for running the
liquidation sale.

The defendant maintained that it offered to sell the
plaintiffs its furniture at a deep discount for use in the
liquidation sale. The defendants also maintained that
it agreed to help set up the logistics of the sale and
agreed to allow the plaintiffs to advertise the sale with
the defendant’s name. The defendant contended
that it sold and invoiced all the goods and that the
plaintiffs only ordered the $3,000,000 in goods and it
was the plaintiffs’ negligence in failing to order
$20,000,000 in goods that led to the lack of furniture
shipments. Further, the defendant maintained that
the plaintiffs owed it $500,000 at the conclusion of
the sale for furniture it had sold to the plaintiffs.

The matter was tried over a period of two weeks. The
jury deliberated for one and one-half days before
rendering its verdict in favor of the plaintiffs and
against the defendant. The jury awarded the plaintiffs
a total of $1,308,014 in damages which consisted of
$455,000 for breach of contract; $100,000 for fraud;
$690,000 for attorney fees and $63,014 in pre-judg-
ment interest.

REFERENCE

Plaintiff’s damages expert: Stephanie S.
Anderson,C.P.A., C.F.A. from Dallas, TX. Defendant’s
damages expert: Richard H. Lee, C.P.A., A.B.V.,
A.S.A. from Dallas, TX.

Murphy, et al. vs. Broyhill Furniture Industries, Inc., et
al. Case no. 08-13276; Judge Carlos Cortez, 06-07-
11.

Attorneys for plaintiff: Ross Cunningham and Chris
McDowell of Rose Walker, LLP in Dallas, TX.
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Dog Attack
$250,000 VERDICT

Dog Attack – Plaintiff is injured as he attempts to
escape from attacking dogs – Herniated discs in
neck and back requiring surgical intervention.

Essex County, Massachusetts

In this dog attack matter, the plaintiff postal
carrier alleged that while trying to escape from
the defendant’s attacking dogs, he was injured.
The plaintiff suffered herniated discs to his neck
and back which required surgery. The defendant
denied liability and disputed the nature and
extent of the plaintiff’s injuries as well as
causation.

The evidence revealed that the male plaintiff, a letter
carrier, was delivering mail. He approached the de-
fendant’s house and the defendant’s two large dogs
came after the plaintiff. He escaped by jumping a
fence into the neighbor’s property. He injured his neck
and back in the incident. The plaintiff’s neck pain be-
gan immediately after the incident and the lower
back pain was shortly thereafter. The plaintiff was di-
agnosed with herniated discs in his neck and back.
He underwent two neck surgeries and a back surgery.
The plaintiff incurred medical specials of approxi-

mately $100,000. The plaintiff brought suit against the
defendant alleging negligence and seeking
damages.

The defendant disputed the plaintiff’s version of the
incident, denied liability and disputed the nature and
extent of the plaintiff’s alleged injuries. The defendant
contended that the plaintiff had pre-existing prob-
lems and the lower back pain which did not begin
until well after the incident was unrelated.

The matter proceeded to trial. At the conclusion of
the trial, the jury deliberated for two-and-one-half
hours before returning its verdict. The jury found in fa-
vor of the plaintiff and against the defendant. The jury
awarded the plaintiff the sum of $250,000 in dam-
ages. The defendant’s motion for new trial was de-
nied by the court.

REFERENCE

Hart vs. Marshall. Case no. 2009-000869; Judge
Maynard M. Kirpilani, 03-10-11.

Attorney for plaintiff: Daniel Finbury of Finbury
Sullivan & Benger in Haverhill, MA.

$200,000 COMBINED RECOVERY

Dog Attack – Plaintiff walking by is attacked by
three pit bulls running out of malfunctioning door
– Plaintiff suffers loss of outer ear and requires
reattachment surgery.

Monroe County, New York

In this dog attack case, the plaintiff brought suit
after being bitten by three loose pit bulls. Suit was
brought against the tenant owner of the dogs and
the owner of the premises. The defendant owner
denied the dogs were mean prior to the incident.

The plaintiff in his late 70’s contended that as he was
walking by the premises that were owned by the de-
fendant landlord, the co-defendant tenant’s three pit
bulls came running out the door, attacking and biting
him. The plaintiff contended that the dogs exhibited
prior viscous propensities and another tenant would
have testified that one of the dogs had previously at-
tempted to bite her. The plaintiff also contended that
the latch on the front door had been malfunctioning
as of the time the defendant landlord purchased the
property approximately one year earlier, enabling the
dogs to run out the front door and attack the plaintiff.

The defendant dog owner denied that any of his
dogs had shown the requisite prior vicious
propensities.

The plaintiff contended that he was bit multiple times
on the face and the outer right ear was bitten off. The
plaintiff contended that he required reattachment
surgery and that scarring is permanent. The plaintiff
also contended that he continues to suffer a fear of
dogs.

The case settled prior to trial for $200,000, including
$100,000 from each defendant.

REFERENCE

Plaintiff’s plastic surgeon expert: Tmothy Doerr, MD
from Rochester, NY. Plaintiff’s private investigator
expert: Joseph Dominick from Rochester, NY.

Tziatou vs. Rodriguez and Trusi. Index no. 473-09, 05-
07-11.

Attorney for plaintiff: William C. Dedes of Pelton
Dedes Dardaganis Dolan & Bourtis in Rochester, NY.
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Excessive Use of Force
DEFENDANT’S VERDICT

Excessive Use of Force – Plaintiff contends her face
was shoved into wall during arrest – Nasal
fractures – Soft tissue injuries.

U.S. District Court - Southern District, Oregon

This case involved a plaintiff owner of a mortgage
brokerage who, after leaving a Christmas party
for her employees, became embroiled in a dispute
with City of Portland police officers. The plaintiff
was a passenger in one of two cars that left the
party and the plaintiff’s vehicle was ahead of the
other. The plaintiff maintained that after the
driver of the other car was stopped by the police,
the car in which she was a passenger stopped as
well. The evidence disclosed that although the
driver of her car told her not to get out, she did
and walked back to the scene of the traffic stop.

The plaintiff contended that while she may have
been rude and boisterous to the officers, she did not
do anything that justified the actions of one of the of-
ficers, whom the plaintiff contended took her into
custody and slammed her face into an adjacent
brick wall.

The defendant denied that the plaintiff’s version was
accurate. The defendant maintained that after the
other driver was stopped, the plaintiff began yelling in
an apparent intoxicated state. The officer contended
that he placed the plaintiff into civil custody for public
intoxication, which is permitted by Oregon law. This
defendant maintained that when the plaintiff began

to struggle, he placed her in handcuffs. The defen-
dant contended that the plaintiff then spit on his
chest and that he reasonably responded by pulling
her coat over her head to prevent her from spitting
again.

The plaintiff denied she spat, but was convicted of
this conduct at her criminal trial and was precluded
from so testifying in this subject civil trial. The defen-
dant further argued that the jury should consider that
only one of the plaintiff’s employees supported her
contentions that she was slammed into the wall. The
other employees indicated that they were not in a
position to make such observations.

The plaintiff contended that she suffered a nasal frac-
ture that will permanently cause some breathing diffi-
culties. The defendant’s plastic surgeon testified he
would have expected to see more significant injuries
in the booking photo, and in the medical records, if
plaintiff’s version was accurate.

The jury found for the defendant.

REFERENCE

Beutel vs. Shaw, et al. Case no. 08-CV-6402-br;
Judge Anna J. Brown, 01-17-11.

Attorney for defendant: William Manlove, Senior
Deputy City Attorney of City of Portland in Portland,
OR.

Labor Law
$157,925 VERDICT

Labor Law – Failure to pay wages according to
Labor Condition Application – Failure to achieve
bona fide termination of employment – Unpaid
wages and legal fees alleged as damages.

U.S. Department of Labor Administrative Court

In this labor law matter, the plaintiff alleged that
his employer remained liable for unpaid wages
pursuant to the Labor Condition Application since
his employment status was never terminated. The
defendant maintained that the plaintiff’s
employment had been terminated and they had
no liability to the plaintiff.

In this labor matter, the plaintiff is an Indonesian Na-
tional who came to the United States as an under-
graduate student. The plaintiff was hired by the
defendant employer and worked off and on with
them while he was studying and then the defendant
petitioned for the plaintiff to stay on as an H-1B em-
ployee. Six weeks before his H-1B status was to take
effect the defendant terminated him. The plaintiff al-

leged that he was not paid wages to which he was
entitled since he was not terminated as required by
law.

The plaintiff brought suit under the Labor Condition
Application (LCA) alleging that the defendant re-
mained liable for unpaid wages since it had failed to
achieve a bona fide termination of his employment
status which required that the employer notify the
employee, notify the US Customs and Immigration of
the termination and pay for the plaintiff’s ticket back
to his homeland if the termination occurred prior to
the end of the three year visa period. Further, the
plaintiff alleged that the plaintiff was being required
to pay legal fees, which was improper under the law.

The defendant denied the allegations. The defendant
contended that it had terminated the plaintiff’s em-
ployment and therefore they were not liable for back
wages and in the alternative, it argued that it was en-
titled to an offset in the form of an unpaid loan. The
defendant was put on notice three times that it had
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not obtained a bona fide termination until Title 8 of
the CFR by notifying Customs and Immigration Ser-
vices that its employee was no longer employed by
the firm.

The matter was tried and a judgment was entered in
favor of the plaintiff and against the defendant em-
ployer for the sum of $157,925, representing back
wages and legal fees.

REFERENCE

Limanesto vs. Ganze & Co. Case no. 2011-LCA-
00005; Judge William Dorsey, 06-30-11.

Attorney for plaintiff: Stanley Dale Radtke of Law
Offices of Haitham Edward Ballout in Burlinghame,
CA. Attorney for defendant: Gordon Fine of Law
Offices of Kathleen A. Herdell in St. Helena, CA.

Legal Malpractice
$1,782,714 VERDICT, INCLUDING $1,000,000 PUNITIVE AWARD

Legal Malpractice – Defendant attorney grossly
mismanages underlying product liability litigation
– Plaintiff incurs $665,000 in expenses and fees
prior to settlement of underlying case at trial –
Alleged failure to adequately disclose conflict of
interest.

U.S. District Court - District of Charleston, South
Carolina

This legal malpractice action involved a plaintiff
who had purchased a tree mulching machine for
his land clearing business which he contended in
the underlying litigation did not function properly.
The plaintiff had retained the defendant to bring
suit against the seller of the machine, which the
plaintiff had purchased for $300,000. The plaintiff
maintained that the defendant attorney was
negligent and that the clear and convincing
evidence showed gross negligence or
recklessness, warranting punitive damages under
South Carolina law.

The plaintiff related that he incurred some $665,000
in pretrial costs and legal fees, which he largely
funded from mortgages and loans. The plaintiff main-
tained that at the trial of the underlying matter, he
had no further resources to expend and advised the
defendant attorney to settle the case.

The plaintiff contended that he was previously ad-
vised in letters from the defendant attorney that the
case was worth much more than the amount spent
by the plaintiff because of the issue of punitive dam-
ages stemming from alleged fraud by the underlying
defendant and treble damages stemming from al-
leged violations of S.C Unfair Trade Practices Act. The
underlying action was settled for a total of $700,000,
with $300,000 up front and monthly payments of
$1800.

During the course of the monthly payments, the un-
derlying defendant that sold the tree mulching ma-
chine filed for bankruptcy. The plaintiff ultimately
obtained $198,000 from the underlying defendant
and the defendant attorney ultimately received
$261,000 from the seller of the machine.

The plaintiff contended that the defendant misman-
aged the litigation and was negligent in failing to
strongly advise him against the underlying settlement.
The plaintiff contended that the defendant attorney
should have told him that notwithstanding the plain-
tiff’s prior expenditures; he should go forward with the
litigation.

The defendant attorney contended that he acted
appropriately in following the plaintiff’s instructions to
settle the underlying matter. The plaintiff maintained
that the defendant attorney communicated in letters
to the plaintiff that the litigation was worth several
million dollars.

The plaintiff further contended that during the course
of settlement negotiations with the underlying defen-
dant, the attorney, who represented another client as
well, did not adequately advise him that the global
settlement of $1,100,000 would include $900,000 to
him and only $200,000 to the other claimant, whose
case had statute of limitation difficulties and he be-
lieved that he would receive only half of the pro-
ceeds. The plaintiff contended that the underlying
case could only resolve if both claims were settled,
he had, therefore agreed to the $700,000 settlement
because he thought that he had to reduce his
portion in order to make the settlement work.

The jury found that the defendant was causally negli-
gent and that punitive damages were warranted.
They awarded $782,714 in compensatory damages
and $1,000,000 in punitive damages.

REFERENCE

Plaintiff’s Legal Malpractice expert: John Freeman
from Columbia, SC. Defendant’s Legal Malpractice
expert: John Hamilton Smith from Charleston, SC.

Tuttle Dozer Works, Inc. vs. Omitted. Case no. 2-10-
065-MBS; Judge Margaret Seymour, 10-20-11.

Attorney for plaintiff: Paul E. Tinkler of Law Offices of
Paul E. Tinkler in Charleston, SC. Attorney for
plaintiff: Matthew E. Yelverton of Thurmond,
Kirchner, Timbes and Yelverton in Charleston, SC.
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Negligent Security
$2,000,000 RECOVERY

Negligent Security – Plaintiff is overtaken by
partygoers at club and falls into concrete wall –
Fractured neck – Quadriplegia.

Cook County, Illinois

In this negligent security matter, the plaintiff
alleged that the defendant’s security personnel
were negligent in failing to eject two partygoers
who later caused the plaintiff to suffer a fractured
neck. As a result of the fracture, the plaintiff is
now a quadriplegic. The defendant denied
wrongdoing.

The male plaintiff was celebrating his birthday with a
surprise party at the defendant’s club on July 27,
2001. During the end of the party, two of the atten-
dees became rowdy, dancing in a Chippendale-like
manner, wrestling and tearing off each other’s shirts.
Their conduct violated the bar’s behavior rules and
the manager directed the bouncer to eject the two
partygoers. The bouncer in fact did not eject the two
men and rather they continued to stay in the bar.

As the plaintiff was leaving the party, the two rowdy
attendees captured the plaintiff, attacking him and
attempting to push him into the outdoor shower to
soak him. They wrestled him to the floor and tore off
his expensive shirt. They told the plaintiff that they

were going to celebrate his birthday by throwing him
into the river. The plaintiff followed the two down a
flight of stairs and jumped a railing, as one of the two
had done. The plaintiff did not clear the concrete
wall and fell into two feet of water from a drop of 12
feet.

As a result of the fall, the plaintiff suffered a fractured
neck, which required surgery. The plaintiff’s neck frac-
ture resulted in quadriplegia. The plaintiff only has lim-
ited use of his right hand.

The plaintiff brought suit against the defendant alleg-
ing that it was negligent in failing to expel the rowdy
partygoers. The security’s failure to perform its duties
and expel the rowdy patrons directly caused the inju-
ries which caused the plaintiff’s quadriplegia, as-
serted the plaintiff. The defendant denied the
allegations and disputed causation.

The parties agreed to a settlement of $2,000,000 for
the plaintiff’s damages and injuries prior to trial.

REFERENCE

O’Connor vs. 1177 N. Elston, et al. Case no. 2007-
L13978; Judge Kathy M. Flanagan, 09-29-11.

Attorney for plaintiff: Francis Patrick Murphy of
Corboy & Demetrio in Chicago, IL.

Police Liability
$95,000 VERDICT

Police Liability – Plaintiff passenger is injured
when police vehicle sustains roll-over collision –
Medial meniscus tear of right knee – Facial
lacerations and contusions.

Harris County, Texas

In this police liability case, the plaintiff alleged
that she was injured when the police vehicle in
which she was a passenger attempted to avoid
being hit by the defendant driver’s car and the
police vehicle rolled into a ditch then flipped over.
The defendant police department denied any
negligence in causing the collision and the
defendant driver was in default.

The plaintiff in this motor vehicle negligence action is
a 27-year-old female. On February 18, 2003, the
plaintiff was an unrestrained passenger in the rear of
a police vehicle being operated by a police officer
of the defendant county. The plaintiff was receiving a
courtesy ride due to an argument with her husband in
which the defendant police department was dis-
patched. As the defendant officer was driving, he
was also attempting to type on his computer when

he was cut off by the defendant driver. As a result the
police officer swerved to avoid the other driver and
the police vehicle flipped over into a ditch.

The plaintiff suffered a medial meniscus tear of the
right knee, a L4-L5 disc herniation, multiple lacera-
tions and contusion to her face and left rib fractures.
The plaintiff alleged that the defendant police officer
was traveling at an excessive rate of speed and
failed to maintain a proper lookout. She maintained
that the defendant police department is vicariously li-
able for the acts of its officers. The plaintiff also al-
leged that the second driver was operating his
vehicle in a careless and reckless manner and failed
to observe the point and position of the police car.

The defendant county denied that it was negligent
and blamed the other driver. The defendant driver
was in default.

The defendant driver was in default and the court
found that this driver was 100% liable for the acci-
dent, awarding the plaintiff $95,000.
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REFERENCE

Lisa Renee Paterson vs. The City of Houston and Willie
Guillermo Tabares. Case no. 200646325; Judge Mi-
chael D Miller, 03-24-11.

Attorney for plaintiff: Jack Todd Ivey in Houston, TX.
Attorney for defendant: Rosemary S. Ward of
Assistant City Attorney in Houston, TX.

Retaliatory Termination
DEFENDANT’S VERDICT

Retaliatory Termination – Probationary police
officer allegedly forced to resign because of
retaliation for her advisements of illegal conduct
and actions in violation of public policy allegedly
committed by her field training officer.

U.S. District Court - Portland County, Oregon

This case involved a plaintiff who at the time was
a City of Portland police officer in the course of
her 18-month probationary period. Probationary
police officers work under the direction of a field
training officer. The plaintiff contended that the
City retaliated against her for reporting both
alleged criminal activities on the part of the field
training officer and this portion was tried before
the jury. The plaintiff also maintained that the
actions by the field training officer constituted
violations of public policy, and this aspect was
tried before the court.

The plaintiff contended that after working four con-
secutive shifts with the field training officer, she met
with officials to express concerns about his behavior.
The plaintiff contended that she witnessed the field
training officer attempt to enter a citizen’s domicile
without consent or probable cause, and that he used
excessive force by pointing a gun at the occupant of
an apartment to gain entrance to the apartment. The
plaintiff also contended that she reported her obser-
vations of the field officer having told a citizen to dis-
pose of a knife at a potential crime scene, of his
acceptance of free goods from a convenience store
and asking passengers of stopped vehicles for identi-
fication without reasonable suspicion or probable
cause.

The plaintiff maintained that when she reported this
activity, the officials told her to stay quiet and not re-
port any future misconduct until she finished proba-
tion. She also testified that several officials some told
her she might lose her job and even might not re-

ceive “back-up” in the field if she continued to report
other officers’ misconduct during her probationary
period. The plaintiff testified she could not work under
these conditions and resigned, contending that she
and that a constructive termination had occurred.

The defendant denied that the plaintiff made reports
regarding several of the claimed infractions, but
agreed that she complained about several, including
the advisements regarding the knife. The court, in its
decision, noted that that every witness who testified
at trial about his or her discussions with the plaintiff un-
equivocally and categorically refuted her testimony
regarding threats of retaliation. The court also noted
that many of these same witnesses testified favorably
about the plaintiff’s general performance and level of
commitment during her training and probationary
period.

The defendant contended that the plaintiff’s com-
plaints were met with promises that her concerns
would be investigated, and that any substantiated
misconduct would be appropriately addressed. The
defendant contended that despite such assurances,
the plaintiff chose to resign.

The jury found the plaintiff reported in good faith that
the field training officer attempted to enter a citizen’s
domicile without consent or probable cause and that
he ordered a citizen to destroy a knife at a potential
crime scene, but found that the plaintiff did not re-
port in good faith that the field training officer used
excessive force. The jury and court also found that
the City did not retaliate against the plaintiff.

REFERENCE

Hunt vs. City of Portland. Case no. CV 08-802-AC;
Judge Magistrate John V. Acosta, 06-02-11.

Attorney for defendant: Jenifer Johnston of State of
Oregon Justice Department in Salem, OR.

State Liability
$7,961,971 VERDICT

State Liability – Eminent Domain – Property owner
maintains that the State did not compensate for
the highest and best use of the property which
was to mine for sand and gravel.

Olmstead County, Minnesota

In this condemnation matter, the property owner
alleged that the State failed to properly
compensate it for the highest and best use of its
property which was mining the gravel and sand
from the property. The State denied that it failed
to compensate the property owner adequately.
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The property owner was the owner of 21.5 acres of
property consisting of prime developable property.
The owner contended that there are upwards of
2,000,000 cubic yards of sand and gravel on the
property. The owner maintained that the highest and
best use of the property was to mine it for its gravel
and sand which it valued at $16 million dollars. The
owner contended that the property should be mined
and then reclaimed for commercial retail purposes.

The property owner sought damages from the State
for its failure to properly compensate the owner for
the highest and best use of the property. The property
owner also alleged that it was mistreated by the State
and precluded from using the property for a period
of four years due to the State’s sequencing of the
construction project. The property owner also main-
tained that the State intended to use the sand and
gravel and that was instrumental in its decision to
condemn the property for its own use.

The State denied that it had failed to compensate
the owner adequately for the property. The State de-
nied owing the owner any monies for the sand and
gravel beneath the property. The State maintained

that it was not economically feasible to mine the
property and its highest and best use was a mixed
commercial residential use for which the owner had
been compensated.

The matter was tried. At the conclusion of the trial, the
jury returned its verdict in favor of the property owner.
The property owner was awarded the sum of
$7,96,971 in damages.

REFERENCE

Plaintiff’s business appraisal expert: Robert Strachota
from Minneapolis, MN. Plaintiff’s FHA appraiser
expert: Ellen Herman from Minneapolis, MN.
Defendant’s appraisal experts: Charles Springer from
Rochester, MN, and Jeffrey Warfield from Rochester,
MN.

State of Minnesota by its Commissioner of Transporta-
tion vs. B&F Properties, LLC, Inc. Case no. 55-C4-02-
4695; Judge Joseph F. Chase, 06-29-11.

Attorney for plaintiff B&F Properties LLC: Gary A. Van
Cleve of Larkin Hoffman Law Firm in Minneapolis,
MN.

$1,145,000 VERDICT

State Liability – Obstructed intersection leads to
fatal accident on Texas highway – Wrongful
death.

Jefferson County, Texas

In this wrongful death suit, the surviving children
of a Texas woman killed in a car crash sued the
state for maintaining a dangerously obstructed
median. The defendants argued that they had no
knowledge of a dangerous condition.

On August 20, 2008, the decedent Hazel Z. was at-
tempting to make a left turn on Highway 347 in Jeffer-
son County, Texas. At the area where this left turn
occurred, the median separating the lanes of oppos-
ing traffic was composed of grass between three and
five feet tall, which by state regulation should be cut
to the height of seven inches. The median is owned
by TxDOT, with its grass maintained by the defendant
MD Johnson Tractor Service. While making her left turn
at this intersection, the plaintiff was struck by oncom-
ing traffic from the opposing lane. She was trans-
ported to the hospital, where she perished the next
day from internal injuries.

The surviving children of Hazel Z. filed suit in Jefferson
County for wrongful death, naming the Texas Depart-
ment of Transportation, as well as MD Johnson Tractor
Service. The plaintiffs accused the defendant of fail-
ure to maintain premises and failure to warn the de-
ceased of dangerous premises. MD Johnson was
later non-suited by the plaintiffs. The plaintiffs sought
recovery for non-economic damages including pain
and suffering and loss of companionship, as well as

their mother’s funeral expenses. No settlement negoti-
ations took place because defendant indicated it
did intend to make any monetary offer.

During the two day trial, the plaintiffs argued that the
large amounts of uncut grass on the median ob-
structed Hazel’s field of vision, causing her to unknow-
ingly pull out into oncoming traffic. The plaintiffs
argued that the height of the grass created a hazard-
ous condition for which there was no warning, show-
ing that local businesses had also complained of
accidents caused at the same intersection due to
the height of the grass. The plaintiff also showed that
police offers were even known to park in the high
grass median in order to catch speeding motorists.

Both the other driver involved in the accident, a Jef-
ferson County Sheriff’s officer, as well as the Texas De-
partment of Transportation investigating trooper,
blamed the height of the grass for causing the acci-
dent. The defendants argued that they had no knowl-
edge of the intersection’s dangerous condition. Under
Texas law, actual knowledge of a dangerous condi-
tion must be shown to prove premises liability against
a state entity. The plaintiff’s treating physician was the
only expert witness who testified for either side.

The jury returned after three and a-half hours with a
verdict for the plaintiff, awarding $1,145,000 in dam-
ages, including $1 million for Hazel’s five surviving chil-
dren and $145,000 for her pain, suffering and mental
anguish, medical expenses and funeral costs associ-
ated with her death. The jury assigned 90% liability to
the TxDOT and the remaining 10% to the deceased.
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REFERENCE

Plaintiff’s critical care/trauma surgery expert: David
Parkus from Beaumont, TX.

Richard Zapf, et al. vs. Texas Department of Transpor-
tation. Case no. D183-372; Judge Milton Shuffield,
06-28-11.

Attorney for plaintiff: Matthew C. Matheny of Provost
Umphrey in Beaumont, TX. Attorney for defendant:
David Strain in Austin, TX.
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