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As you will recall, Part I of this Article started out with a typical phone call that real estate attorneys 
receive – “I just got a default notice, what do I do now?” – the remainder of Part I is a condensed version of 
my typical initial response to that phone call.  In this Part II, I’ll review your lender’s typical remedies 
upon a mortgage default and then cover a number of strategies that you can pursue, to workout your 
default.   
 

LENDER REMEDIES 
 

Foreclosure 
 
Assuming that you have signed typical commercial loan documents (loan agreement, note, mortgage, 
guaranty, assignment of rents, etc.) your lender has three primary remedies upon a default.  The first and 
most well-known is foreclosure.  Foreclosure in Minnesota is governed by Minn. Stat. Sections 580 
through 582 and these sections describe the three varieties of foreclosure – by advertisement, by action 
and voluntary foreclosure1.  
 
Foreclosure by advertisement is the most common form of foreclosure in Minnesota.  Minn. Stat. Section 
580 requires that a mortgage have a “power of sale” clause and that the borrower be in default, that the 
mortgage is properly recorded and that no other collection action on the mortgage debt is then pending 
in the courts in order for a lender to begin a foreclosure by advertisement.  Once the lender has 
determined to begin the foreclosure process – which is typically not until the borrower has been in 
default for several months – the lender places a notice in the local newspaper of record for six consecutive 
weeks and must serve the occupant of the property not less than four weeks prior to the proposed date of 
the foreclosure sale, more properly termed the “sheriff’s sale”.  The notices must contain various items 
required by statute, including the names of the parties, information identifying the mortgage and the 
property, the claimed default, the time and location of the sheriff’s sale and the redemption period.   
 
After the six weeks have run, the county sheriff will hold a sheriff’s sale on the appointed day and sell the 
property to the highest bidder.  In the typical case, the lender will be the only bidder at the sheriff’s sale 
and will bid the amount that you owe them, but if a party makes a higher bid, any surplus is the property 
of the borrower.   
 
After the date of the sheriff’s sale, the borrower will have a “redemption period” in which the borrower 
retains possession of the property and has the ability to “redeem” the property from the purchaser at the 
sheriff’s sale for the price paid at the sheriff’s sale, plus certain fees.  The redemption period is typically 
six months, but may be a year in certain circumstances.  The redemption period may also be reduced to 5 
weeks if the lender can prove to a court that the property has been abandoned.   
 
If the borrower does not redeem the property by the end of the redemption period, the borrower’s other 
creditors each have the right to redeem the property in order of the priority of their security interests in 
the property, for consecutive seven day periods.  If no other party redeems the property, once the 
subordinate creditor’s redemption periods have expired, the purchaser at the sheriff’s sale will be the 

                                                
1 Please note that this article discusses “commercial” real estate mortgages.  For residences, including 1-4 unit 
income property where the owner resides in one of the units, or agricultural properties additional statutory 
protections exist. 



owner of the property, free and clear of all subordinate liens and the amount the lender receives from the 
foreclosure is deemed full satisfaction of the mortgage debt. 
 
The reason that the lender will generally bid the amount of the debt at the sheriff’s sale is that “deficiency 
judgments” are not permitted in foreclosures by advertisement – that is, if the lender bids less than the 
amount that they are owed, they are not allowed to sue the borrower to collect the difference.  You 
should also note that the borrower has the right to “reinstate” a mortgage at any time prior to the sheriff’s 
sale by curing the default and paying the lender’s statutorily defined fees and costs, the payment of 
which will return to the loan to status quo ante.   
 
All told, from the occurrence of the default, through the six weeks of published notice to the end of the 
borrower’s redemption period, the borrower will typically be able to retain its use and possession of the 
property for as long as nine to twelve months. 
 
Foreclosure by action is the more traditional court-enforced foreclosure action that is similar to the 
method most other states use.  This process involves filing a lawsuit requesting that the court foreclose 
the mortgage and require that the borrower and/or guarantor pay the lender any deficiency that may 
arise as a result of the sheriff’s sale not making the lender whole.  Like most lawsuits, the cost of a 
foreclosure by action is significant for all parties involved and the timeline is very dependent upon the 
availability of the court to hear the case.  We generally advise our lending clients to expect that a 
foreclosure by action will take longer than a foreclosure by advertisement and, when factoring in the 
borrower’s redemption period, it will often be a year and a half before the lender obtains clear title to the 
property.  Due to the time and expense, most lenders will avoid foreclosure by action, but in these days of 
declining property values, we are seeing an increase in the use of foreclosure by action – at least where 
the borrower or guarantor have a significant net worth. 
 
The final form of foreclosure in Minnesota is voluntary foreclosure.  Voluntary foreclosure is in essence 
an accelerated foreclosure by advertisement.  In order to use voluntary foreclosure, the borrower must 
have been in default for at least a month, the property may not be agricultural or homestead and the 
parties must have entered into a written voluntary foreclosure agreement, which agreement must be 
recorded.  Among certain other conditions, the lender waives any right to claim a deficiency against the 
borrower and the borrower waives the right to any surplus proceeds from the sheriff’s sale and the right 
to rents and occupancy of the property through the redemption period.  The lender publishes notice for 
four weeks (instead of six) and the redemption period is two months after the sheriff’s sale (instead of 
six).  As you may have inferred, voluntary foreclosures require the consent of the borrower and are often 
used as a part of a work out or where the parties realize that the foreclosure is the best option and want to 
move the process along more quickly.  
 
 

Obtain a Judgment 
 
The lender’s second option is to sue either the borrower on the note or the guarantor on the guaranty, 
instead of foreclosure.  Unless the loan documents state otherwise, lenders are under no obligation to 
foreclose the mortgage.  There are many instances where a suit on the note or guaranty is preferable to a 
foreclosure – the three most common are: (i) where the property value has significantly deteriorated; (ii) 
where the property has environmental or other issues that make ownership unattractive; or (iii) the 
mortgage default notwithstanding, the borrower or guarantor have “deep pockets” that are more likely to 
make the lender whole than a foreclosure.  Again these actions require the commencement of a lawsuit by 
the lender and are likely to take a significant amount of time and expense to see through to their 
conclusion – offering an opening for a negotiated settlement. 
 



Enforcing the Assignment of Rents, et al. 
 
The third type of remedy is to enforce the terms of your loan documents, two common examples being 
enforcing an “assignment of rents” provision or having a receiver appointed.  Both of these remedies are 
highly reliant upon the terms and conditions of the loan documents, but can be effective interim 
measures.  Assignments of rents are generally self-operative from the loan documents and may be as 
simple as your lender notifying your tenant(s) that they should tender rental payments directly to the 
lender (an even more prickly situation when your business is the sole tenant in a single purpose entity 
owned building).  Obviously, this can create some significant problems where your stream of rental 
income is your business’ primary or sole income stream.  The appointment of a receiver is governed both 
by the terms of the loan documents and statute and will require an application to a court before the 
receiver can be appointed.  Once a receiver is appointed, however, the receiver will control most if not all 
of the rights of the ownership and management of the property and you will lose a significant amount of 
your business flexibility.  On a similar note, many if not most lenders include “cross-default” provisions 
in their loan documents and thus may have the ability to put your otherwise performing assets into 
default if you are unable to timely cure the default on your under-performing property.   
 
As a final note, you should know that in limited circumstances, the state and federal bankruptcy codes 
allow for your lender, along with your other creditors, to force you into an “involuntary bankruptcy”.  
 

INFORMATION GATHERING 
 
The first thing that any borrower in default on their mortgage needs to do is to gather information and 
review your findings with your advisors.  The first question to consider is “what is the default?”  Not all 
defaults are equal in the mind of a lender.  A lender may be willing to ignore a non-payment default for 
quite a while if regular payments are coming in, but a lender is not likely to wait too long to pursue one 
or more of its remedies in the case of a payment default.   
 
The second question to consider is “what’s in your loan documents?”  Make sure you know what your 
obligations are and which parties are the signatories to which documents.  For example, your spouse may 
be a co-signer of the note and mortgage, which will likely put you in a different situation than if you are 
the sole obligor on those documents.  Did any business entity sign the loan documents and did the 
signatories sign as officers or as individuals?  Did you sign a personal guaranty of the mortgage debt?  
Have your attorney review the documents to make sure that the lender included all of the necessary 
terms and that the lender is not trying to enforce unenforceable terms.  When you are dealing with a bank 
or similar lender, these issues are not as prevalent, but if your lender is a less sophisticated party, there is 
a reasonable chance that something was improperly documented.  Errors of this type may not release you 
from the mortgage debt, but it certainly introduces some doubt and additional costs into the process, both 
of which are likely to make your lender more amenable to negotiation. 
 
The third question to consider is “why are you in default?”  This question will require you to really dig to 
the root of your business issues.  Perhaps you have simply been in a cash crunch and the balance of 
payments hasn’t been in your favor recently.  However, you could also be in an industry that has moved 
in a different direction and there is no real hope of recovery.  The tough calls for both you and your 
lender are those middle situations – where the industry as a whole is suffering, but clearly will come back 
at some point – leaving both parties to try to determine whether or not your business is worth the 
investment in the long haul and how to price that risk.   
 
Similarly, you will need to determine “what is the financial status of the loan?”  What is the current value 
of your security and is there any equity?  Do you meet your financial covenants?  How much have you 
paid down on the mortgage (if you’ve paid down more than 66% of the initial value, you are entitled to a 
twelve month redemption period).  How much money would you need to come up with in order to cure 
the default/reinstate your mortgage? 



 
The fourth, and probably the toughest, question to consider is “what am I willing to do to get out of 
this?”  Do you have other assets that you can use as “credit enhancements” or are there other lines of 
credit that you can access to make the payments in the short term?  If push came to shove, are you willing 
to bring in a business partner or angel investor and if so, do those people exist in your industry?  Do you 
want to dig in for a fight or just get things over with so that you can move on.   
 

BORROWER STRATEGIES 
 
The first, and often most preferable, strategy is to sell the property.  Within this strategy are numerous 
variations, though they are all heavily dependent upon the health of your business and the loan-to-value 
of your current financial arrangements.  If your current financial issues are with one of several 
businesses/assets, you could sell the troubled asset to one of your other entities.  Or, if you, a family 
member or business partner has significant assets outside of your business/property, you could sell the 
property to that person and enter into a lease with them.  If the property retains a reasonable value and 
your business is generally in good financial health, there are investors out there who would be willing to 
do a sale-leaseback transaction, though this typically requires you to take a steeper discount on the 
purchase price than in the sale of the property to an “insider”.   
 
If an insider or investor is willing to give you reasonable value, but that value is less than the amount 
necessary to release your mortgage debt, a short sale may be an option.  In a short sale, you are offering to 
sell the property to a third party for less than your outstanding obligations, subject to the lender(s)’ 
approval of the terms of the sale.  Especially in this market, many lenders are willing to consider short 
sales in order to avoid the hassles of foreclosure and owning, operating and selling the property 
themselves and, more importantly, to obtain payment of a significant portion of the amount that they’re 
owed up front.  In a short sale, the lender(s) are generally going to allow you to make payments for 
reasonable closing costs, but they will require that all of the net proceeds of the sale go to pay off your 
mortgage debt.  However, as a condition of the lender(s)’ approval, you will almost certainly have to 
provide detailed financials relating to the property and your business along with the prospective short 
sale offer and their consent to the short sale will directly reflect the condition of your financials, as well as 
the terms of the offer and market conditions.  A short sale can provide you with a significant reduction in 
your indebtedness, but remember that any short sale negotiation should also include a release of any 
personal guarantees.  As stated above, including a sale leaseback as a part of your negotiations for the 
sale of the property might be well received (or even required) by your purchaser and would certainly 
save you relocation costs. 
 
The third strategy is the most common – the workout.  Workouts can mean different things to different 
people.  What you are able to achieve in any workout is dependent not only on the status of the loan and 
your business, but also on the status and needs of the lender.  At one end of the scale, a borrower might 
be able to negotiate a reduction of principal, lowered interest rates or payments or conversion of principal 
and interest payments to interest only payments.  On the other end of the scale, you may only be able to 
negotiate a deed-in-lieu of foreclosure or voluntary foreclosure with some agreed upon lump sum 
payment in addition to the property.   
 
A deed in lieu of foreclosure is exactly what it sounds like, the borrower deeds the property to the lender 
instead of going through a foreclosure.  This process saves everyone time, effort and money, as well as 
the credit hit for the borrower, but is really only practical if the mortgage is the only encumbrance upon 
the title to the property.  Unlike a foreclosure, a deed in lieu will not extinguish subordinate liens and if 
these subordinate liens exist, your lender will insist upon a voluntary foreclosure, to extinguish those 
liens. 
 
In any case, before dealing with your lender, make sure that you know what you have to offer and you 
are willing to give.  Your lender certainly will be making that evaluation both of what you can give and 



what they need to receive.  In many cases, that will be closer to the mid-point than you would initially 
think.  Don’t ignore the lender’s realistic needs.  Lenders prefer to keep their loans performing and 
generally do not want to own the property.  Some lenders have a greater stake in the community or want 
to preserve their relationship with you for the long term and are more willing to make deals.  Others are 
only concerned with the bottom line and want to see credit enhancements or know how you are going to 
refinance with another lender before they spend much time negotiating to you.  And in other cases, 
lenders may have regulatory or other internal “corporate” issues that require them to act in a certain 
fashion and reduce their ability to negotiate.  Regardless, your long term results will be better if you are 
honest, forthright, prepared and reasonable in dealing with your lender.   
 
Two recent examples of workouts come to mind – one a failed work out and one a successful one, 
thought both ended up working well for the borrowers.  In the successful workout, we represented the 
lender in a deal with a small, family owned business.  The business had been performing historically, but 
over the previous few months, they had not been able to make their debt service payments.  Our client 
was willing to work with the borrower and the parties entered into a “forbearance agreement” by which 
the borrower was given six months to refinance the property and the lender reduced the loan payments 
to interest only payments and agreed not to take any further action so long as the borrower did not 
default further.  The agreement was secured by a voluntary foreclosure agreement.  The borrower was 
not able to refinance in the first six months but the lender was willing to extend the term an additional six 
months.  This borrower has been able to make its reduced payments and continues to work on 
refinancing the property. 
 
In the second example, we represented a land developer who had developed a residential subdivision 
and installed all of the roads and utilities, but was not able to sell enough lots to cover their loan 
payments.  After months of discussions, our clients attempted to negotiate a reduction in the principal 
owed (and the resultant payments) to about 50 cents on the dollar, at which point they could make the 
payments.  Not surprisingly, the lender balked and the property went through foreclosure.  The client did 
have some negative consequences on their credit, but the end result was that during the redemption 
period, our client was able to locate new financing and has been buying back lots in the development a 
few at a time for approximately 35 cents on the dollar.   
 
This brings up a fourth strategy – ride out the foreclosure.  As shown in the example above, good things 
can come to those who wait.  Remember that in the typical foreclosure by advertisement, you have 
something in excess of seven and a half months from the date of first publication of the foreclosure notice 
and, when combined with the amount of time that has passed before your lender proceeds with a 
foreclosure, you could easily have nine months to a year.  You can use that time to obtain alternate 
financing for the property.  Perhaps during that time period, the issues that caused your business’ 
financial difficulties will have dissipated or reversed, allowing you to reinstate your mortgage or redeem 
your property.  If nothing else, you can use the funds you would otherwise be paying to the lender 
(subject to the appointment of a receiver or an assignment of rents clause, of course) and use them to save 
for a down payment on a smaller building or for moving costs into a rental space.  Any number of things 
can happen in that much time. 
  
The final strategy is one that I will only cover briefly – bankruptcy.  The purpose of bankruptcy is to 
provide debtors with a fresh start.  If the facts and situation support the filing of a bankruptcy petition, a 
well thought out bankruptcy reorganization plan can wipe out many unsecured debts and unfavorable 
contracts, returning a measure of health to your balance sheet.  In many cases, coming out of a 
bankruptcy will put your business in a position to be successful again and to be able to make your debt 
service payments without significant difficulty.  Depending on your personal obligations under your loan 
documents, you may also want to consider a personal Chapter 7 (liquidation) or 13 (reorganization) 
bankruptcy.  You can use a Chapter 7 bankruptcy to liquidate your business and all of its assets, but in 
the business mortgage work out context, this is really a “last ditch effort” scenario.  In any case, while 



bankruptcy may be a viable and beneficial option, you should use the utmost care and obtain 
professional advice when determining how best to use bankruptcy. 
 
As a final note, I tried to cover most of the basics of dealing with troubled mortgage loans.  Depending on 
the status of the matter and the facts of your individual circumstances there may be other options that are 
available to you as there may also be other liabilities to which you could be exposed.  As always, I 
recommend that you consult your attorney before pursuing any strategy that I discuss below, as there 
may be some legal or strategic reasons why you may or may want to follow any specific course of action. 
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