
F ranchisors incorporate for the same reason that other 
companies incorporate, i.e., to avoid unnecessary person-
al liability. The corporate structure normally shields own-

ers, executives, directors, and employees from personal liability 
for the mistakes and bad decisions that are nearly inevitable.1 
Although common law causes of action theoretically allow 
plaintiffs to hold corporate officers liable despite the corporate 
shield, plaintiffs bear a heavy burden of proof in such actions. 

In the mid-1970s, some states became concerned with per-
ceived abuses in franchising. As a result, several states passed 
franchise acts that made it easier for franchisees to hold the 
executives, directors, and even employees of a franchisor 
personally liable in certain circumstances for a franchisor’s 
violations. In some states, such as California and Michigan, 
defendants bear the burden of proving reasonable ignorance to 
escape liability. 

This article discusses the basic elements of the statutory 
joint and several liability provisions and some differences in 
how they have been interpreted. This article also considers the 
striking lack of litigation under these laws, perhaps their most 
notable feature. 

Background: Why Make LaWs  
When coMMon LaW WiLL do?

At common law, an individual can be held liable for a corpo-
ration’s misconduct under one of two theories: direct liability 
or piercing the corporate veil.2 The theory of direct liability 
requires the plaintiff to prove that the defendant personally par-
ticipated in the wrongful conduct or specifically ordered it to be 
done.3 Piercing the corporate veil focuses on whether the cor-
porate form has remained intact. Under this theory, the plaintiff 
generally must prove that the defendant exercised such control 
over the corporation that it functioned as the defendant’s alter 
ego rather than an independent corporate entity.4 If such domi-
nation is present, then the defendant will be held personally 
liable for the corporation’s misconduct.

Both of those causes of action require plaintiffs to meet a 
difficult standard of proof.5 In the majority of states, which have 
not created additional remedies for franchisees through legisla-
tion, officers and employees of franchisors thus enjoy substan-
tial protection against personal liability.

The Landscape  
of sTaTe LaWs

In the 1970s, some states became 
concerned that franchisors were 
concealing or misrepresenting facts 
about their companies to entice 
potential franchisees.6 To address 
those perceived abuses in franchis-
ing, fifteen states passed laws that 
regulate franchisors in the offer 
and sale of franchises.7 These laws 
commonly prohibit franchisors 

from making material misrepresentations to potential franchi-
sees and require that franchisors make certain disclosures. The 
laws impose both criminal and civil penalties for violations by 
a franchisor.8

Of the fifteen states that have such laws, fourteen (Califor-
nia, Hawaii,9 Illinois, Indiana, Maryland, Michigan, Minnesota, 
New York, North Dakota, Oregon, Rhode Island, South Dakota, 
Washington, and Wisconsin) have gone even further in their leg-
islative attempts to discourage franchisor misconduct.10 Under 
the laws of these states, franchisees may hold a franchisor’s 
officers, shareholders, directors, and (in certain cases) employ-
ees jointly and severally liable for the franchisor’s violation of 
the laws mentioned in the preceding paragraph. Although each 
state’s statute is unique, most share certain key elements. Mich-
igan’s statute is typical, providing thus:

A person who directly or indirectly controls a person liable 
under this act, a partner in a firm so liable, a principal executive 
officer or director of a corporation so liable, a person occupying 
a similar status or performing similar functions, an employee 
of a person so liable who materially aids in the act or transac-
tion constituting the violation, is also liable jointly and severally 
with and to the same extent as the person, unless the other per-
son who is so liable had no knowledge of or reasonable grounds 
to believe in the existence of the facts by reason of which the 
liability is alleged to exist.11

Although many of these statutes have been on the books for 
two or three decades, surprisingly little case law exists inter-
preting them.12 

The personal liability statutes all share an obvious but 
important threshold requirement: plaintiffs must prove that a 
franchisor actually violated the state franchise act before courts 
will consider whether any individuals associated with the fran-
chisor are jointly and severally liable.13 Moreover, the personal 
liability statutes apply only to sections of state franchise acts 

personal Liability of franchisor executives and 
employees under state franchise Laws

Cynthia M. Klaus

Cynthia M. Klaus is a shareholder in the Minneapolis office of Larkin 
Hoffman Daly & Lindgren Ltd.  The author gratefully acknowledges 
the contributions of Jon Swierzewski, also a shareholder with the firm, 
and the research and drafting assistance of law clerks Ashlee Bekish, 
Paul Haverstock, and Meghan McCauley.

cynthia M. klaus

Published in Franchise Law Journal, Volume 29, Number 2, Fall 2009. © 2009 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  99
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



that regulate the offer and sale of a franchise to a potential fran-
chisee, not the ongoing relationship. Thus, individual officers 
and employees of a franchisor will not be jointly and severally 
liable under these statutes unless the alleged violation involves 
the offer or sale of a franchise.14

Who can Be heLd personaLLy LiaBLe?

The three categories of potential defendants are officers, direc-
tors, shareholders, and other executives (collectively, execu-
tives);15 people who “directly or indirectly control” a person 
liable under the state’s franchise laws (control persons); and 
employees. Only about twenty cases nationwide have interpret-
ed the joint and several liability of executives, control persons, 
and employees with enough discussion to be helpful.

Employees
Almost every state statute specifically mentions employees as 
a category of people who may be held jointly and severally 
liable. Indiana and Oregon use general language encompass-
ing employees without mentioning them specifically.16 Only 
Washington’s act appears not to allow employees to be held per-
sonally liable, though no cases have specifically addressed this 
question.17 In every state that extends liability to nonexecutive 
employees, such employees will be held jointly and severally 
liable only if they “material-
ly aid[ed]” in the wrongful 
transaction.18 The “materially 
aids” standard is discussed in 
greater detail below.

It makes sense for franchi-
sees to bear a heightened bur-
den of proof when seeking to 
hold lower-level employees 
liable because nonexecutive 
employees typically do not have oversight or responsibil-
ity over a large portion of a franchisor’s transactions whereas 
executives often do. Rather, nonexecutive employees typically 
are responsible only for those assignments on which they per-
sonally work. And even if an employee is found to have materi-
ally aided in a violation, the defense of reasonable ignorance  
is available.

Control Persons and Executives
The application of statutory liability to executives (including 
officers, directors, shareholders, managers of limited liability 
companies, and people “occupying a similar status or perform-
ing similar functions”) and control persons varies greatly among 
the states.19 States disagree about the answers to two questions: 
First, who is a control person? Second, once a franchisor vio-
lation is proved, are control persons and executives presumed 
liable, or must the plaintiff further prove that they materially 
aided in the violation?

In most reported cases where control person liability is 
alleged, the defendants are executives that have broad decision-
making power. In Illinois, a corporate officer was held liable as a 
control person by the mere fact of his position as an officer.20 In 

New York, a president and sole officer, director, and sharehold-
er was held liable as a control person because of his exclusive 
decision-making power.21 And in California, an individual who 
controlled the “daily corporate activities” of a franchisor corpo-
ration and “was responsible for all major corporate decisions” 
was held liable as a control person.22 In Minnesota, control per-
son has been interpreted to require that the individual “actually 
participated in the general operations of the violator” and “had 
the power to control the specific transaction at issue.”23

Indiana avoids any ambiguity in the term control person by 
using broader language in its statute:

Every person who materially aids or abets in an act or transac-
tion constituting a violation of this chapter is also liable jointly 
and severally to the same extent as the person whom he aided 
and abetted, unless the person who aided and abetted had no 
knowledge of or reasonable grounds to believe in the existence 
of the facts by reason of which the liability is alleged to exist.24

Even a franchisor company itself may be held liable as a 
control person in certain circumstances.25 A Michigan court, for 
example, held a franchisor liable as a control person in Inter-
state Automatic Transmission Co. v. Harvey.26 Interstate, a fran-
chisor, sold a franchise to Reavis, who then resold the franchise 
to a third party. Interstate’s involvement in the second transac-

tion was limited to acting as a 
broker for Reavis, for which 
Interstate received $2,500.27 
Interstate also had the general 
right to approve or disapprove 
any transfer, and to that end 
Interstate had investigated 
the prospective third-party 
buyers before allowing the 
sale. Based on this degree of 

involvement, the court held that Interstate had a duty to provide a 
prospectus to the third-party buyers and that Interstate’s failure to 
provide the prospectus made it liable as a control person.28 

But a court in California came to the opposite conclusion 
in a factually similar case.29 In Reyes v. Atlantic Richfield Co., 
plaintiff purchased a franchise from a previous franchisee with 
the consent of the franchisor.30 The franchisor’s only connection 
with the transaction was its authority under the California Fran-
chise Act to approve or disapprove the sale and its receipt of a 
“substantial transfer fee” from the previous franchise owner.31 
The court held that merely collecting a transfer fee and exercis-
ing its power to consent to a transfer did not make the franchi-
sor liable as a control person.32

does MatErially aids appLy To everyone or 
onLy To eMpLoyees?

The most important difference among the states is whether the 
“materially aids” language applies only to employees or also 
to executives and control persons. The limitation is important 
because it protects defendants who are in a position of power but 
who were not involved in the conduct at issue. A disagreement 

almost every state statute  
specifically mentions employees as a 

category of people who may be 
held jointly and severally liable.
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has arisen among the courts on this issue that appears to be 
attributable, in part, to a strange inconsistency among the states 
in the punctuation of their franchise statutes. Illinois, New York, 
Rhode Island, and South Dakota include a comma before the 
phrase who materially aids. New York’s statute, for example, 
provides thus:

A person who directly or indirectly controls a person liable 
under this article, a partner in a firm so liable, a principal execu-
tive officer or director of a corporation so liable, a person occu-
pying a similar status or performing similar functions, and an 
employee of a person so liable, who materially aids in the act or 
transaction constituting the violation, is also liable jointly and 
severally with and to the same extent as the controlled person, 
partnership, corporation or employer.33

California, Michigan, Minnesota, North Dakota, and Wiscon-
sin do not include a comma. Minnesota’s statute provides thus:

Every person who directly or indirectly controls a person liable 
under [this chapter], every partner in a firm so liable, every 
principal executive officer or director of a corporation so liable, 
every person occupying a similar status or performing similar 
functions and every employee of a person so liable who materi-
ally aids in the act or transaction constituting the violation is 
also liable jointly and severally.34

The statutes of Indiana, Maryland, and Oregon were prepared 
in a different format that avoids this ambiguity altogether.35 

Basic rules of construction may suggest that absent a comma, 
the only defendants to whom the “materially aids” element 
applies are employees, not executives or control persons. But 
with or without the comma, courts have been inconsistent in their 
interpretation. In some states, it is unclear whether the “material-
ly aids” limitation applies to all categories of defendants (execu-
tives, control persons, and employees) or just employees. 

illinois
Whether the comma affected the meaning of the Illinois statute 
was a central issue in two cases, which reached opposite conclu-
sions. In To-Am Equipment Co., Inc. v. Mitsubishi Caterpillar 
Forklift America, To-Am Equipment Company (To-Am) had 
entered into a distribution agreement with Mitsubishi Distribu-
tion, Inc. (MDI).36 Later, MDI’s successor corporation, Mitsub-
ishi Caterpillar Forklift America (MCFA), notified To-Am that 
the agreement was terminated. To-Am sued MCFA and MDI 
for alleged violations of the Illinois Franchise Disclosure Act 
(IFDA). To-Am sought to hold certain directors, officers, and 
employees of MCFA and MDI, as well as those of the parent 
company of MCFA and MDI (together, secondary defendants), 
jointly and severally liable under the IFDA. The secondary 
defendants moved to dismiss, arguing that To-Am had failed to 
state a claim because To-Am did not allege that the secondary 
defendants materially participated in MCFA’s wrongful acts.

To-Am and some of the defendants relied on the IFDA of 
1974, while the other defendants relied on the 1987 version. Sig-
nificantly, the 1974 version lacked a comma before the clause 

who materially aids in the act or transaction, whereas the 1987 
version included it. The court found that the 1974 version gov-
erned To-Am’s claim and that the absence of a comma suggested 
that the “materially aids” element only applied to the immediate-
ly preceding clause, i.e., “every employee of a person so liable,” 
and not to executives or control persons.37 However, the court pre-
dicted that the Illinois Supreme Court would disagree with such 
an interpretation because nine years earlier, the Illinois Appellate 
Court had found (inexplicably) that materially aids applied to 
everyone mentioned in the statute.38 Despite the apparent mean-
ing of the statute, the federal court decided to follow the state 
appellate court. Plaintiff cited California and New York cases in 
support of its construction of the statute, but the court found them 
unpersuasive. The court granted motions to dismiss those defen-
dants that To-Am had not alleged “materially aid[ed].”39

Eleven years later, the same federal district court decided a 
similar case, Shipman v. Case Handyman Services, L.L.C., in 
which it appears to have departed from its holding in To-Am.40 
Plaintiff, Shipman, had entered into a franchise agreement with 
defendant franchisor Case Handyman Services (CHS). After a 
conflict developed, Shipman sued CHS and some of its officers, 
alleging, among other things, violations of the IFDA.41 One of 
the defendants, the vice president of CHS, moved to dismiss the 
IFDA claim against him on the grounds that his limited alleged 
involvement was insufficient to trigger liability under the IFDA. 

The court, interpreting the newer version of the statute that 
included the comma, noted the To-Am decision’s discussion of 
the “materially aids” element and went on to say thus:

We think . . . that the statute draws a distinction between control 
persons, who, because they are in a position to prevent a viola-
tion, are liable unless they “had no knowledge or reasonable 
basis to have knowledge of the facts . . . ,” and employees of 
such persons, who are liable only if they materially aided in the 
act or transaction constituting the violation.42

Therefore, the court found that the “materially aids” require-
ment protects only employees. Executives and control persons 
are presumed liable. The court found that defendant’s mere sta-
tus as a corporate officer was enough to subject him to liability 
under the statute and denied his motion to dismiss.43

Although the court in Shipman never explicitly said that it 
was rejecting the holding in To-Am, it seems difficult to recon-
cile these cases in any other way. Until a court clarifies the rule 
of law in Illinois, the Shipman holding probably controls. In 
Illinois, it therefore seems that executives and control persons 
are presumed liable regardless of their level of participation in 
the wrongful conduct.

Other states that apply Materially aids  
to Employees Only
Similarly, California, Maryland, Michigan, and Wisconsin do 
not require that executives or control persons materially aid in 
the violation to be found liable.44 Rather, those states create a 
presumption of liability for those individuals once the plain-
tiff has made a prima facie case of a franchise act violation.45 
The burden then shifts to the executives and control persons to 
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prove that they lacked knowledge of the actions that gave rise 
to the violation.46 

states that apply Materially aids to Everyone
Indiana and New York, on the other hand, extend the “materially 
aids” requirement beyond employees to protect executives and 
control persons.47 Thus, for executives or control persons to be 
found liable, they must have materially aided in the violation.48 
The practical effect of this policy is to give executives and con-
trol persons extra protection against litigation and liability by 
forcing the plaintiff to prove that the individual actually mate-
rially aided the violation in some way. Of course, as in other 
states, even if the plaintiff can show that the individual materi-
ally aided in the transaction, the individual still may assert the 
defense of reasonable ignorance.49

Minnesota: an Evolving rule
Minnesota’s approach is nuanced and difficult to distill. There 
seem to be two theories of liability available to plaintiffs under 
the Minnesota statute. First, a plaintiff can argue that the indi-
vidual defendant “materially aided” in the violation. Second, a 
plaintiff can argue that the individual defendant was a “control 
person” at the time the violation occurred. Upon close scrutiny, 
the two theories are practically identical. 

In Randall v. Lady of America Franchise Corp., plaintiff 
franchisee sued the franchisor and its chief executive officer 
(CEO) for making false representations in violation of the Min-
nesota Franchise Act (MFA).50 The court interpreted the MFA as 
meaning that “a principal executive officer of a corporation may 
be jointly and severally liable for the corporation’s violations of 
the MFA if the officer ‘materially aids in the act or transaction 
constituting the violation.’”51 The court found that plaintiff had 
failed to allege that the CEO “materially aided in [the] alleged 
MFA violations” and granted the CEO’s motion to dismiss.52

One year later, in 2006, the same court decided Cherrington 
v. Wild Noodles Franchise Co.53 Plaintiff franchisee had sued 
the franchisor and sought to hold its chief operating officer 
(COO) personally liable as a control person. The franchisee 
argued that the COO’s position, by itself, rendered the COO 
liable because materially aids should be interpreted as apply-
ing only to employees, not to executives. The court rejected 
plaintiff’s interpretation of the MFA, citing Randall and another 
case for the proposition that “officers cannot be individually 
liable unless they materially aid in the fraudulent act.”54 How-
ever, the court distinguished between officers who materially 
aid and officers who are control persons: “[I]n order for [the 
COO] to be jointly and severally liable under the MFA, he must 
have been a control person at the time of the alleged violation, 
or must have materially participated in the violation—his status 
as COO, alone, does not establish liability.”55 The court found 
that the COO did not meet either standard: he was not a control 
person, and he had not materially aided in the violation.56

The only reported case in Minnesota that directly address-
es the control person standard is Berglund v. Cynosure, Inc., 
which, like Randall and Cherrington, was also decided by the 
federal district court (in 2007).57 In Berglund, plaintiff franchi-
see signed a franchise agreement with Sona Laser Centers, Inc. 

(SLC). Plaintiff later sued SLC, alleging that SLC had made 
various material misrepresentations and omissions in violation 
of the MFA. Because SLC was insolvent at the time of the suit, 
plaintiff amended its complaint to argue that Cynosure, a fran-
chisor that owned a 40 percent stock interest in SLC, was a 
control person under the Minnesota statute.58 Plaintiff presented 
facts showing that Cynosure’s founder served on SLC’s board 
of directors, Cynosure guaranteed leases for SLC’s operations, 
SLC maintained an exclusive purchasing contract with Cyno-
sure, and SLC required its franchisees to purchase necessary 
inventory from Cynosure.59 

Neither party cited any authority for control person liabil-
ity under the MFA.60 Moreover, the court did not even mention 
its previous decisions in Randall and Cherrington. Instead, the 
court noted a Minnesota Supreme Court case that had interpret-
ed similar language in the Minnesota Securities Act to require 
plaintiffs to show that a defendant “actually participated in the 
general operations of the violator” and “had the power to con-
trol the specific transaction at issue.”61 The court adopted this 
standard for control persons under the MFA and applied it to 
the facts of Berglund, holding thus: “[A]ssuming these facts 
are true, they do not suggest Cynosure participated in SLC’s 
general operations or that Cynosure had the power to control 
the fraudulent statements SLC allegedly made to the . . . plain-
tiffs.”62 The court gave no further analysis. Berglund leaves one 
wondering whether the standards for control persons and mate-
rially aids are identical as they appear to be in Illinois (accord-
ing to Shipman).

WhaT does MatErially aids Mean?

Beyond the issue of when the “materially aids” requirement 
applies, courts also have confronted the issue of what material-
ly aids means. Where individual defendants are responsible for 
making the misrepresentation, orally or in the written materi-
als, they plainly materially aid in the transaction. But what if the 
individual is simply involved in the sale, creates the business 
plan, or supervises the sales staff and receives regular updates? 
Only two states (Minnesota and New York) have cases that sig-
nificantly discuss these questions.63

In A.J. Temple Marble & Tile, Inc. v. Union Carbide Marble 
Care, Inc., plaintiff franchisee sued a franchisor and sought to 
hold a number of its executives personally liable as control per-
sons.64 On appeal, the court affirmed the denial of one individual 
defendant’s motion to dismiss; plaintiff had alleged that defen-
dant was the president of the franchisor corporation’s board of 
directors, had developed the corporation’s business plan, had 
directly participated in the unlawful franchise sales, and was 
responsible for misrepresentations in the solicitation materials.65 
However, the court affirmed the grant of a motion to dismiss of 
the franchisor’s chair, who was alleged to have “participated 
in and directed the unlawful conduct,” on the ground that this 
allegation alone was insufficient to support a “materially aids” 
claim under the New York Franchise Sales Act (NYFSA).66 In 
addition, the court affirmed the grant of motions to dismiss of 
two other individuals, whom the franchisee had merely alleged 
to be control persons or executives.67
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In Vysovsky v. Glassman,68 plaintiff franchisees sued a fran-
chisor corporation (U.S. Pack) and the franchisor’s president 
and sole officer, director, and shareholder (Glazman) for viola-
tions of the NYFSA.69 The court concluded that Glazman mate-
rially aided in the NYFSA violations based on his “ultimate 
authority over the conduct constituting the alleged violations 
of the [NYFSA] and his active participation in the meetings 
and decisions at issue.” In so holding, the court relied upon 
Glazman’s “exclusive decision-making authority with respect 
to U.S. Pack’s business and tax strategy; his exclusive control 
over the employment contracts of the management staff; his 
ultimate control over franchisees’ employment contracts (evi-
denced by his signing of Subscription Agreements); and his 
hands-on involvement in franchisee hiring decisions and pay-
ment negotiations.”70

In Cherrington, discussed above, plaintiff franchisee had 
sued its franchisor for violations under the MFA and claimed 
that the franchisor’s COO was 
personally liable as a control 
person or for his material 
aid.71 Plaintiff alleged that the 
COO had represented him-
self as a franchisee; said he 
was excited about the fran-
chise concept; and, based on 
the franchisor’s promotional 
information, wanted to open 
his own franchise location.72 Despite these alleged misrepresen-
tations, the court granted the COO’s motion to dismiss, finding 
that plaintiff had not alleged any facts that showed the COO 
materially aided in the transaction.73

The reasonaBLe knoWLedge defense

Once liability of an individual has been established, the burden 
of proof shifts to the individual to show that he or she was rea-
sonably ignorant of the facts that gave rise to the violation. If 
individual defendants can show that they had no knowledge or 
reasonable grounds to know of the existence of facts that led to 
the franchise act violation, liability will not attach. This burden 
has proven difficult to meet, and courts generally either reject 
the defense or treat it as a fact issue for the jury.74 

In Neptune Society Corp. v. Longanecker, for example, 
a corporate officer’s personal liability was affirmed despite 
“skimpy” evidence because she had failed to present evidence 
of her lack of knowledge of the wrongful act.75 Defendant was 
the secretary of the franchisor corporation and was present when 
the improper offer was made but had no further involvement in 
the sale of the franchise.76 She was unable to escape liability, 
however, despite the lack of any evidence that she had knowl-
edge of the wrongful transaction because she had not presented 
evidence to prove that she lacked such knowledge.77 

Although reasonable ignorance of the background facts is a 
defense, ignorance of the law has been rejected as a defense by 
every court that has considered the issue.78 In Dollar Systems, 
Inc. v. Avcar Leasing Systems, Inc., two individual defendants, 
who were both directors of the defendant franchisor, sought to 

avoid personal liability as principal executive directors under 
California’s franchise act.79 The directors claimed to have been 
unaware of the parts of the franchise act that the franchisor had 
violated and argued that their lack of knowledge constituted a 
defense.80 The U.S. Court of Appeals for the Ninth Circuit dis-
agreed, emphasizing that only ignorance of the facts is a defense 
to personal liability, not ignorance of the law.81 Neither director 
was ignorant of the relevant facts: they were precisely the people 
who knew whether the franchisor had registered and whether it 
had given the proper disclosures to plaintiff franchisee.82

A federal district court in Wisconsin came to a similar con-
clusion in Sterling Vision DKM, Inc. v. Gordon.83 The president 
of a franchisor sought to avoid personal liability by arguing that 
plaintiff could not prove that he (the president) knew of Wiscon-
sin’s registration laws. The court, however, interpreted the Wis-
consin statute to allow only ignorance of the facts, not the law, as 
a defense. According to the court, “[t]he officer is presumed to 

know the law of the state in 
which he sells franchises.”84

Another federal district 
court reached the same con-
clusion about Michigan’s 
franchise act in Kohr v. Gropp 
& Lehman Enterprises, Inc.85 
The officers and shareholders 
of a franchisor corporation 
were held jointly and sever-

ally liable for the franchisor’s violations of the Michigan fran-
chise act.86 In so holding, the court rejected the officers’ and 
shareholders’ purported defense that they did not know about 
Michigan’s registration requirements and had been given the 
“go ahead” by the attorney who handled the franchise sale.87 
The Michigan franchise act made only ignorance of facts, not 
the law, a defense to personal liability. Moreover, the individu-
als knew that no registration statement had been signed and that 
registration had not been discussed with the attorney. The fact 
that they had no knowledge of the law was irrelevant.88

concLusion

Even after thirty years, very few cases among the fourteen 
states with such provisions in their franchise laws significantly 
discuss joint and several liability of individuals. Why do fran-
chisees not avail themselves of the heightened opportunity to 
hold individuals associated with the franchisor responsible for 
franchise act violations? There are at least four possible rea-
sons. First, seeking to hold officers or employees of the franchi-
sor personally liable may only make sense where the plaintiff 
fears that the franchisor will not be able to pay because of 
insolvency or limited resources. Many franchisor corporations 
have substantial holdings, and so plaintiffs need not seek other 
pockets. Second, claims under statutes like those of New York, 
which courts have interpreted in a way favorable to franchi-
sors (by applying materially aids to everyone), are difficult 
for plaintiffs to prove. Such statutes do not offer franchisees a 
much easier road than do common law causes of action.89 Third, 
seeking joint and several liability complicates the case and may 

few cases among the fourteen 
states with such provisions in their 
franchise laws significantly discuss 

joint and several liability of individuals.
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significantly increase the cost of litigation, especially because 
the franchisee is likely to face early motions to dismiss or for 
summary judgment by the individual defendants. Fourth, the 
rule of law is unclear and/or unlitigated in many states, leaving 
the risks and ultimate outcome of the case uncertain. The law-
yer in To-Am, for example, likely had no way of knowing that 
the court would prefer an admittedly less literal interpretation 
of the comma-less Illinois statute.

Franchisors and their executives nevertheless should take 
careful note of the requirements imposed by state franchise laws 
because ignorance of the law is no defense. And extra caution 
should be exercised in the five states that hold executives liable 
without a showing of material participation (California, Illinois, 
Maryland, Michigan, and Wisconsin) as well as in states whose 
statutes have not yet been interpreted (Hawaii, Indiana, Oregon, 
Rhode Island, South Dakota, and Washington).
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(D. Vt. 2005) (finding defendant’s poor supervision of his subordinate 
insufficient to satisfy this burden).

4. See Iovate Health Scis., Inc. v. Allmax Nutrition, Inc., 549 F. Supp. 
2d 127, 128 (D. Mass 2008) (noting that “a very closely-held corpora-
tion which was functionally the alter ego of the individual defendant” 
provided a typical situation for piercing the corporate veil).

5. See, e.g., Dole Food Co. v. Patrickson, 538 U.S. 468 (2003) 
(emphasizing that piercing the corporate veil is “the rare exception, 
applied only in the case of fraud or certain other exceptional circum-
stances”); McKesson Corp. v. Green, 597 S.E.2d 447, 455 (Ga. Ct. 
App. 2004) (holding that the corporate form can only be disregarded 
in “exceptional circumstances”).

6. See Statement of Basis and Purpose Relating to Disclosure 
Requirements and Prohibitions Concerning Franchising and Busi-
ness Opportunity Ventures, 43 Fed. Reg. 59,614, 59,625 (1978) (“The 
franchise industry . . . has been plagued by numerous cases of abuses 
and misrepresentations aimed at unsophisticated prospective franchi-
sees.”); see also A.J. Temple Marble & Tile, Inc. v. Union Carbide 
Marble Care, Inc., 618 N.Y.S.2d 155, 161 (N.Y. Sup. Ct. 1994) (“The 
New York Franchise Sales Act was enacted specifically to prevent, 
combat and protect the franchisee from rampant franchise sales fraud.” 
(citing the legislative history of New York’s franchise act)). Note: A.J. 
Temple is cited at different stages of appeal throughout this paper.

7. California, Hawaii, Illinois, Indiana, Maryland, Michigan, Min-
nesota, New York, North Dakota, Oregon, Rhode Island, South Dako-
ta, Virginia, Washington, and Wisconsin. Virginia does not have a joint 

and several liability provision in its franchise law.
8. See, e.g., caL. corp. code § 31,411 (West 2009), Mich. coMp. 

Laws ann. §§ 445.1531, 445.1538 (West 2009); Minn. stat. ann. 
§ 80C.16 (West 2009).

9. Hawaii’s statute creates no private right of action for franchisees. 
Only consumers, the attorney general, and the director of the consumer 
protection office have standing to sue. See Lui Ciro, Inc. v. Ciro, Inc., 
895 F. Supp. 1365 (D. Haw. 1995).

10. caL. corp. code § 31,302; haw. rev. stat. § 482E-9 (West 
2009); 815 iLL. coMp. stat. ann. 705/26 (West 2008) (to be replaced in 
Oct. 2009 by 2009 Ill. S.B. 1285); ind. code ann. § 23-2-2.5-29 (West 
2009); Md. code ann., Bus. reg. § 14-227(d)(1), (2) (West 2009); 
Mich. coMp. Laws ann. § 445.1532; Minn. stat. ann. § 80C.17(d); 
n.Y. gen. Bus. Law § 691 (McKinney 2009); n.d. cent. code 
§ 51-19-12(2) (2008); or. rev. stat. ann. § 650.020 (West 2009); 
r.i. gen. Laws § 19-28.1-21(b) (2008); s.d. codiFied Laws § 37-5B-
49 (2009); wash. rev. code ann. §§ 19.100.010, 19.100.190 (West 
2009); wis. stat. ann. § 553.51 (West 2009). 

11. Mich. coMp. Laws ann. § 445.1532.
12. Half of the fourteen states with joint and several liability provi-

sions in their franchise laws have had no significant litigation. The dearth 
of litigation over these statutes is discussed at the end of this paper.

13. See Hacienda Mexican Rest. of Kalamazoo Corp. v. Hacienda 
Franchise Group, Inc., 641 N.E.2d 1036 (Ind. App. 1994).

14. See, e.g., Motor City Bagels, LLC v. Am. Bagel Co., 50 F. Supp. 
2d 460, 475 (D. Md. 1999) (holding that a contract clearing up details 
of an existing franchisor-franchisee relationship was not covered by 
Maryland’s franchise law because the contract did not involve “the 
sale of franchises”).

15. A statutory amendment in Illinois, which will take effect in 
October 2009, explicitly includes “every manager of a limited liability 
company” in this list. 815 iLL. coMp. stat. ann. 705/26 (to be replaced 
in Oct. 2009 by 2009 Ill. S.B. 1285).

16. Indiana’s statute provides that “[e]very person who materially 
aids or abets in an act or transaction constituting a violation of this 
chapter is also jointly and severally liable.” ind. code ann. § 23-2-2.5-
29 (West 2009). Likewise, the Oregon statute extends joint and several 
liability to “every person who participates or materially aids in the sale 
of a franchise.” or. rev. stat. ann. § 650.020 (West 2009).

17. The Washington statute applies to “persons” who offer or sell 
franchises. It defines person as “a natural person, corporation, partner-
ship, trust, or other entity and in the case of an entity, it shall include 
any other entity which has a majority interest in such an entity or 
effectively controls such other entity as well as the individual officers, 
directors, and other persons in active control of the activities of each 
such entity.” wash. rev. code ann. §§ 19.100.010(13) (West 2009).

18. See, e.g., Md. code ann., Bus. reg. § 14-227(d)(1)(v) (West 
2009) (providing that joint and several liability extends to “each employ-
ee of a person liable under this section, if the employee materially aids 
in the act or transaction that is a violation under this subtitle”).

19. Because the statutory violation occurs at the time of the sale of 
the franchise, individuals in these categories will only be found liable 
if they held the particular position at the time of the sale of the fran-
chise to the plaintiff. Avery v. Solargizer Int’l, Inc., 427 N.W.2d 675, 
680 (Minn. Ct. App. 1988).

20. See Shipman v. Case Handyman Servs., L.L.C., 446 F. Supp. 2d 
812 (N.D. Ill. 2006).
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21. See Vysovsky v. Glassman, Bus. Franchise Guide (cch) ¶ 
13,799 (S.D.N.Y. Oct. 23, 2007).

22. See Courtney v. Waring, 191 Cal. App. 3d 1434 (Cal. Ct. App. 
1987).

23. See Berglund v. Cynosure, Inc., 502 F. Supp. 2d 949, 958 (D. 
Minn. 2007).

24. ind. code ann. § 23-2-2.5-29 (West 2009). There is currently no 
significant case law interpreting this statute. But the phrase materially 
aids or abets is unusual and may lead to litigation.

25. See, e.g., Reyes v. Atl. Richfield Co., No. 88-1074-E, 1991 WL 
539967 (S.D. Cal. June 5, 1991).

26. Interstate Automatic Transmission Co. v. Harvey, 350 N.W.2d 
907 (Mich. Ct. App. 1984).

27. Id. at 908.
28. Id. at 909.
29. Reyes, 1991 WL 539967.
30. Id.
31. Id. at *3.
32. Id.
33. n.Y. gen. Bus. Law § 691 (McKinney 2009).
34. Minn. stat. ann. 80C.17(d) (West 2009).
35. Indiana, Maryland, and Oregon helpfully format their statutes 

to avoid ambiguity. See discussion infra note 49. Washington’s statute 
is also unusual, but it is not helpful on this issue. It does not men-
tion a “materially aids” standard, and it ignores employees altogether. 
Hawaii’s statute does not create a private cause of action. See discus-
sion supra note 9.

36. To-Am Equip. Co., Inc. v. Mitsubishi Caterpillar Forklift Am., 
913 F. Supp. 1148, 1149–50 (N.D. Ill. 1995).

37. The agreement at issue had been made prior to the effective date 
of the 1987 version of the IFDA; and under Illinois law, statutes do not 
apply retroactively. See id. at 1152.

38. See Vukusich v. Comprehensive Accounting Corp., 501 N.E.2d 
1332 (Ill. App. Ct. 1986).

39. To-Am, 913 F. Supp. at 1154.
40. Shipman v. Case Handyman Servs., L.L.C., 446 F. Supp. 2d 812 

(N.D. Ill. 2006).
41. Id. at 813. It is unclear whether the version of the IFDA under 

which plaintiff brought suit was the 1987 version or an even more recent 
version. In any case, the version applied in this case did contain the 
comma before materially aids. See id.

42. Id. at 814.
43. Id. The court seems to assume that being a “corporate officer” 

makes one a control person.
44. Maryland’s statute is crystal-clear regarding the question of to 

whom materially aids applies: “Joint and several liability under this 
section extends to: (i) each person who directly or indirectly controls 
a person liable . . . ; (ii) each partner . . . ; (iii) each principal officer or 
director . . . ; (iv) each other person that has a similar status . . . ; and 
(v) each employee of a person liable under this section, if the employee 
materially aids in the act or transaction that is a violation under this 
subtitle.” Md. code ann., Bus. reg. § 14-227(d)(1) (West 2009).

45. See, e.g., Victor Spahn v. Guild Indus. Corp., 94 Cal. App. 3d 
(Cal. Ct. App. 1979) (holding that once a franchisee establishes a vio-
lation of the Franchise Investment Law, the burden of proof is on the 
individual officers or directors to prove an exemption from liability).

46. See, e.g., Kohr v. Gropp & Lehman Enters., Inc., Bus. Franchise 

Guide (cch) ¶ 8123 (E.D. Mich. Aug. 17, 1981).
47. See A.J. Temple Marble & Tile, Inc. v. Union Carbide Marble 

Care, Inc., 663 N.E.2d 890 (N.Y. 1996); ind. code ann. § 23-2-2.5-29 
(West 2009). 

48. In A.J. Temple, 663 N.E.2d 890, the New York Court of Appeals 
reversed the lower courts and held that the plain meaning of the stat-
ute was that materially aid applied to executives, control persons, and 
employees alike.

49. Whereas this issue had to be resolved by the courts in New York, 
Indiana’s statute is so remarkably foolproof in its phrasing that it precludes 
confusion. See ind. code ann. § 23-2-2.5-29, supra note 16. The same can 
be said of the statutes of Maryland and Oregon. See supra note 44.

50. Randall v. Lady of Am. Franchise Corp., No. 04-3394, 2005 WL 
2709641, at *2 (D. Minn. 2005).

51. Id. (citing a Minnesota Court of Appeals case in support of its 
interpretation of the MFA).

52. Id. Perhaps the court did not mean to imply that it was applying 
the standard for control persons. Otherwise, Randall cannot be recon-
ciled with the two subsequent Minnesota cases.

53. Cherrington v. Wild Noodles Franchise Co., Bus. Franchise 
Guide (cch) ¶ 13,373 (D. Minn. June 15, 2006).

54. Id. This statement, if taken out of the context of the case as a 
whole, is unfortunately misleading. It sounds as if the court is say-
ing that the “materially aid” element applies to control persons. The 
actual meaning of the court’s statement must be that officers cannot be 
individually liable unless they materially aid in the fraudulent acts or 
unless they are control persons.

55. Id. 
56. Id. The court explained that its finding was based on the follow-

ing facts: Leibsohn began his position as COO after the alleged violations 
occurred and was merely a “prospective lender” before then. Even if he had 
held a position during the violation, the position did not involve “control,” 
and his involvement in other activities of the franchisor was very limited. 
Id. The court makes another ambiguous statement at the end of its analysis 
of whether Leibson was a control person: “In conclusion, the Court finds 
that Leibsohn was not liable under the MFA because he was not a control 
person.” Id. This statement, by itself, suggests that the MFA only creates 
liability for control persons and not for noncontrol persons (including those 
noncontrol persons who materially aided in the violation).

57. Berglund v. Cynosure, Inc., 502 F. Supp. 2d 949 (D. Minn. 2007).
58. Id. at 951–52.
59. Id. at 958.
60. Id.
61. Id.
62. Id.
63. A California case briefly discusses whether two directors of a 

franchisor materially aided in a violation, but the court’s ultimate hold-
ing rested merely on their position as directors. See Dollar Sys., Inc. v. 
Avcar Leasing Sys., Inc., 890 F.2d 165, 176 (9th Cir. 1989).

64. A.J. Temple Marble & Tile, Inc. v. Union Carbide Marble Care, 
Inc., 663 N.E.2d 890 (N.Y. 1996).

65. Id. at 895.
66. Id.
67. Id.; see also id. at 896 (Kaye, J., concurring) (questioning the 

court’s holding because it rendered the New York statute extremely 
narrow in application).

68. Vysovsky v. Glassman, Bus. Franchise Guide (cch) ¶ 13,799 
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79. Dollar Sys., 890 F.2d at 176.
80. Id.
81. Id.
82. Id.
83. Sterling Vision DKM, 976 F. Supp. 1194.
84. Id. (citing Hiltpold v. T-Shirts Plus, 298 N.W.2d 217, 219 (Wis. 

Ct. App. 1980)).
85. Kohr v. Gropp & Lehman Enters., Inc., Bus. Franchise Guide 

(cch) ¶ 8123 (E.D. Mich. 1981) (adopting the rule from Michigan 
Blue-Sky laws that once a violation is established, the burden of proof 
rests on the individuals wishing to avoid joint and several liability).

86. Id. The franchisor had failed to register and provide a registra-
tion prospectus to the franchisee.

87. Id.
88. Id.
89. See A.J. Temple Marble & Tile, Inc. v. Union Carbide Marble 

Care, Inc., 663 N.E.2d 890, 896 (N.Y. 1996) (Kaye, J., concurring) 
(lamenting that New York’s statute, as interpreted, failed to offer fran-
chisees a significantly better remedy than the preexisting common law 
causes of action that it was meant to augment).

(S.D.N.Y. Oct. 23, 2007). Note that Glassman was also known as 
Glazman.

69. The alleged NYFSA violations included U.S. Pack’s failure to 
provide the franchisees with copies of a prospectus at the initial meet-
ings, which Glazman often attended. Id.

70. Id.
71. Cherrington v. Wild Noodles Franchise Co., Bus. Franchise 

Guide (cch) ¶ 13,373 (D. Minn. June 15, 2006).
72. Id.
73. Id.
74. See Avery v. Solargizer Int’l, Inc., 427 N.W.2d 675, 680 (Minn. 

Ct. App. 1988); Eastwood v. Froehlich, 60 Cal. App. 3d 523, 530–31 
(Cal. Ct. App. 1976). 

75. Neptune Soc’y Corp. v. Longanecker, 194 Cal. App. 3d 1233 
(Cal. Ct. App. 1987).

76. Id. at 1248.
77. Id.
78. See Dollar Sys., Inc. v. Avcar Leasing Sys., Inc., 890 F.2d 165, 

176 (9th Cir. 1989); Sterling Vision DKM, Inc. v. Gordon, 976 F. Supp. 
1194 (D. Wis. 1997); Kohr v. Gropp & Lehman Enters., Inc., Bus. 
Franchise Guide (cch) ¶ 8123 (E.D. Mich. 1981).
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