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Dealing with commercial mortgage defaults in Minnesota
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Over the last several years, I have received many 
phone calls that start out something like this, “So, 
you recall how we were talking about things not 
going so well?  I just received a default notice from 
my mortgage lender and I’m not sure how I’m 
going to deal with a foreclosure.”  It seems that 
the scariest aspect of mortgage troubles for the 
business person is not the potential foreclosure, 
but not knowing how the process works or what 
options they have.

First:  a default notice is really only the beginning 
of the process.  Regardless of the nature of the 
underlying default, a “default notice” can be 
thought of as the tool lenders use to start the 
timeline for exercising its remedies arising from 
your default.  Generally, if you “cure” the default 
within the time period specified in your loan 
documents, then your loan will revert to it’s pre-
default state and you can continue with business 
as usual.  

Second: at least with regard to your lender, 
time is on your side.  Your lender likely has a 
number of remedies under your loan documents, 
but foreclosure is the most well-known.  With 
certain exceptions, Minnesota foreclosure statutes 
provide the owner of real property possession of 

the property and entitlement to rents generated 
from the property until the foreclosure process 
is complete.  I will deal with the specifics of the 
foreclosure process in part two of this article, but 
you will likely have in excess of nine months from 
the receipt of the first default notice until you lose 
all of your rights in your property.  If you are not 
making your monthly debt service payments, 
you’ll probably hear from your lender quickly. 
Lenders have varying policies on how they deal 
with defaults and it isn’t atypical for a default to 
continue for several months before you receive 
anything beyond a default notice.  

Third:  your lender does not want to foreclose 
upon your property.  Always remember that 
lenders are in the business of lending money, not 
owning property.  Lenders are under significant 
pressure from governmental regulators to keep 
loans “performing” and to keep foreclosed 
property off of their books. While they certainly 
prefer foreclosure to losing the money they lent 
you, many lenders would prefer to negotiate a deal 
with you.  The most common reasons that a lender 
will refuse to “workout” a loan with a borrower 
are egregious defaults and antagonistic behavior, 
so we generally recommend that you work with 

your loan officer proactively and professionally, 
rather than waiting for a default to occur.

The second part of this article will review the 
foreclosure process and other lender remedies 
while discussing some strategies for borrowers 
to deal with defaults and is available online at  
www.twinwest.com/success. 
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