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I. Recent GHG-Related Federal Rules and Regulations

A. Council on Environmental Quality Draft Guidance Relating to Environmental 

Review under NEPA

One of the lead initiatives of the Council on Environmental Quality (“CEQ”) is to “Modernize 

and Reinvigorate” the National Environmental Policy Act (“NEPA”). Towards this end, on 

February 18, 2010, the CEQ issued three draft guidance documents. The first draft guidance is 

intended to specify when and how federal agencies must consider greenhouse gas emissions and 

climate change in their proposed actions. The second is intended to clarify the appropriateness of 

“Findings of No Significant Impact” and specify when there is a need to monitor environmental 

mitigation commitments. The third is to clarify the use of categorical exclusions for certain 

activities.

The draft guidance documents were open to public comment, with subsequent public meetings 

held to address concerns raised. All of the draft guidance documents are available on the CEQ’s 

website. See New Proposed NEPA Guidance and Steps to Modernize and Reinvigorate NEPA, 

http://www.whitehouse.gov/administration/eop/ceq/initiatives/nepa.

The first draft guidance, titled Draft NEPA Consideration of the Effects of Climate Change and 

Greenhouse Gas Emissions, “is intended to help explain how agencies of the Federal government 

should analyze the environmental effects of [GHG] emissions and climate change when [the 

agencies] describe the environmental effects of a proposed agency action.” Id. Further, the first

draft guidance proposes that for any federal action that is anticipated to result in the emission of 

a meaningful amount of GHGs the agency responsible for its review should quantify such 

emissions and disclose them within the NEPA documentation. The CEQ provides 25,000 metric 

tons of CO2-equivalent as the “meaningful” baseline. The first draft guidance also proposes that 

federal agencies address the effect that climate change itself may have on a proposed action.

The second draft guidance, titled Draft Guidance for NEPA Mitigation and Monitoring, proposes 

a system whereby a federal agency, applicant, permit holder, or other responsible party 

conducting an Environmental Assessment commits to perform the necessary mitigation measures 

to reduce the impact of a proposed project to a non-significant level. As such, a Finding of No 

Significant Impact (“FONSI”) would be available and the more costly Environmental Impact 

Statement would not be necessary. To ensure the mitigation measures are actually taken, the 

CEQ proposes the mitigation commitments be enforceable, and include an implementation plan 

made available to the public.

The third draft guidance, titled Establishing and Applying Categorical Exclusions under the 
National Environmental Policy Act, attempts to clarify the rules under § 102 of NEPA for 
categorical exclusions of certain low impact projects and ensure that there is a concise public 
record when such exclusions are applied. The draft guidance also proposes a system for federal 
agencies to establish new categorical exclusions and the bases for such exclusions.

http://www.whitehouse.gov/administration/eop/ceq/initiatives/nepa
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B. Securities and Exchange Commission Climate Change Disclosure Guidance

On February 2, 2010 the SEC issued an interpretive guidance titled Commission Guidance 

Regarding Disclosure Related to Climate Change (“SEC Guidance”). See Securities Act 

Release No. 33-9106, Exchange Act Release No. 34-61469, 75 Fed. Reg. 6290 (February 8, 

2010), available at http://www.sec.gov/rules/interp/2010/33-9106.pdf. The SEC Guidance 

outlines the SEC’s views with respect to “existing disclosure requirements as they apply to 

climate change matters” and “is intended to assist companies in satisfying their disclosure 

obligations under the federal securities laws and regulations.” Id. at 3.

In the SEC Guidance, the SEC indicates what it believes are four existing disclosure 

requirements within Regulation S-K, and how those requirements might necessarily include 

climate change related information. They are as follow:

 Item 101 (Business): specifically requires, among other things, disclosure regarding

the material effects that compliance with environmental laws, such as the effect 

expenditures for emissions controls may have on the company or its subsidiaries’

“capital expenditures, earnings, or competitive position.” Id. at 13, 23.

 Item 103 (Legal Proceedings): requires the disclosure of certain legal proceedings 

brought under environmental laws that involve the company, its subsidiaries, or its 

property. Id. at 13-14.

 Item 503(c) (Risk Factors): requires “a discussion of the most significant factors that 

make an investment in the registrant speculative or risky.” Id. at 15. The SEC has 

directed companies to “consider specific risks they face as a result of climate change 

legislation or regulation” such as GHG control legislation. Id. at 22. Both direct and 

indirect risks are to be considered and include the risk from physical changes to 

landscape and geography caused by climate change (i.e. rising sea levels). Id. at 25-

26.

 Item 303 (Management’s Discussion and Analysis of Financial Condition and Results 

of Operations, or “MD&A”): requires, among other things, disclosure about “known 

trends, events, demands, commitments and uncertainties that are reasonably likely to 

have a material effect” on a company’s financial condition. Id. at 15-16. The SEC 

believes Item 303 “requires registrants to assess whether any enacted [or pending] 

climate change legislation or regulation is reasonably likely to have a material effect 

on the registrant’s financial condition.” Id. at 23. Such a disclosure is also to include 

any potential positive outcomes from environmental legislation. Id. at 24.

http://www.sec.gov/rules/interp/2010/33-9106.pdf
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C. Environmental Protection Agency GHG Emission Disclosure Rules

As a result of the U.S. Supreme Court’s decision in Massachusetts v. EPA, 549 U.S. 497 (2007), 

in which the Court ruled that GHGs fit within the Clean Air Act’s (“CAA”) definition of “air 

pollutant,” and the U.S. Environmental Protection Agency’s (“EPA”) subsequent 

“Endangerment Finding,” 74 Fed. Reg. 66,496 (Dec. 15, 2009), EPA has now begun to regulate 

GHG emissions. 

As a first step towards regulating GHG emissions from stationary sources, starting January 1, 

2010, EPA began requiring large emitters of specified GHG emissions to collect emissions data 

under the Final Mandatory Reporting of Greenhouse Gases Rule, codified at 40 C.F.R. § 98

(2010). Generally speaking, under the rule, suppliers of fossil fuels or industrial greenhouse 

gases, manufacturers of vehicles and engines, and facilities that emit 25,000 metric tons or more 

per year of GHG emissions are required to submit annual reports to EPA documenting such 

emissions. 40 C.F.R. §§ 98.1, 98.2.

Further, EPA proposed reporting requirements for certain industries that were excluded from the 

original reporting rule. Such proposals include requirements for carbon sequestration activities, 

oil and gas facilities, and fluorinated gas production. See, e.g., 75 Fed. Reg. 18756 (April 12, 

2010) (proposing reporting requirements for carbon sequestration). 

The new program is estimated to apply to nearly 10,000 facilities across the country which 

account for approximately 85 percent of the nation’s GHG emissions. While the reporting 

requirements are generally phased in, the largest emitting facilities are due to submit reports to 

EPA for the 2010 calendar year beginning in 2011.

D. Mobile Source/Automobile Emission Reduction Regulations

A primary consequence of EPA’s above described Endangerment Finding was that it triggered 

an obligation for EPA to promulgate standards to reduce GHG emissions from new motor 

vehicles and engines. EPA has undertaken this duty in two separate phases.  First, EPA granted 

the state of California a waiver under section 209(a) of the CAA to adopt its own standards for 

new motor vehicle and engine emissions. Second, working with California and the auto industry, 

EPA created its own set of national standards that were the equivalent of the California 

standards, resulting in a single set of vehicle emission standards nationwide for the first time in 

decades.

Developed in conjunction with the Department of Transportation’s National Highway Traffic 

Safety Administration (“NHTSA”), these national standards impose emission standards on 

passenger cars, light-duty trucks, and medium-duty passenger vehicles, beginning with model 

year 2012. The regulations ultimately require a fleet-wide standard of approximately 35.5 mpg 

by 2016. See 40 C.F.R. pt 600.  More recently, in October 2010, the Obama Administration 
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announced that EPA and the U.S. Department of Transportation were studying plans to boost 

fuel economy by 3 to 6 percent a year for vehicle models 2017 through 2025, which would result 

in corporate average fuel economy of 47 to 62 mpg (depending on which percentage increase is 

used) by 2025.  The agencies plan to issue draft rules by September 30, 2011 and final 

regulations by July 31, 2012.

E. Stationary Sources: New Source Review “Tailoring”

Under the CAA’s New Source Review (“NSR”) permitting program, all major sources of 

emissions must install control technology for each pollutant that is “subject to regulation” under 

the CAA. See CAA § 165(a). Thus, a second consequence of EPA’s Endangerment Finding is 

that EPA is now also required to regulate GHG emissions from major stationary sources.

However, generally speaking, “major sources” of regulated pollutants have traditionally been 

those sources which emit over 250 tons per year of any given pollutant. While this only 

encompasses fairly significant stationary sources when applied to traditional criteria pollutants, if 

the same tons per year standard were adopted for GHG emissions it would result in the potential 

for millions of additional sources being brought into the NSR permitting program each year. 

After analyzing the situation, EPA quickly determined that this type of increase in permitting 

would overwhelm the system. Thus, in response, EPA has undertaken a “tailoring” effort aimed 

at establishing an appropriate GHG emissions threshold beyond which stationary GHG sources 

must enter into the NSR program.

On October 27, 2009, EPA announced a proposed rule that would establish Prevention of 

Significant Deterioration (“PSD”) NSR and Title V operating permit thresholds for GHGs. The 

proposed rule would require permits for a much smaller percentage of GHG emitters. See 74 

Fed. Reg. 55,292. After extensive public comments, EPA issued a final rule on May 13, 2010, 

which requires permits only for the largest emitters, those responsible for approximately 70% of 

the U.S. emissions. The new rules are phased in over two time frames, and will require 

approximately 550 new operating permits and 900 PSD permits. See Prevention of Significant 

Deterioration and Title V Greenhouse Gas Tailoring Rule, 40 C.F.R. pts 51, 52, 70, and 71; U.S. 

EPA, Summary of Clean Air Act Permitting Burdens With and Without the Tailoring Rule, 

http://www.epa.gov/NSR/documents/20100413piecharts.pdf.

During the first time frame, from January 2, 2011 to June 30, 2011, only sources currently 

subject to the PSD permitting program or new sources that would be covered by Title V are 

required to obtain permits for GHG emissions. For projects requiring PSD permits, only those 

sources which will result in over 75,000 tons per year of CO2 equivalent emissions will be 

subject to the Best Available Control Technology (“BACT”) requirements. Most importantly, 

during this time frame, no sources are subject to CAA requirements solely on the basis of GHG 

emissions.
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During the second time frame, from July 1, 2011 to June 30, 2013, PSD permitting requirements 

will also cover new construction projects that emit GHG emissions of at least 100,000 tons per 

year of CO2 equivalent, even if the sources do not exceed the permitting thresholds for any other 

pollutant. Further, modifications at existing facilities that increase GHG emissions by at least 

75,000 tons per year of CO2 equivalent will also be subject to permitting requirements even if 

they do not significantly increase emissions of any other pollutant.

EPA also plans to begin further rulemaking in 2011, to be completed no later than July 1, 2012, 

which will establish steps to be taken for a third phase. Importantly, EPA has stated that 

requirements for phase three will not require permitting for sources which emit less than 50,000 

tons per year CO2 equivalent, and that EPA will not require permits for sources smaller than 

those designated in step three until at least April, 2016.

For more information, please visit EPA’s NSR website at http://www.epa.gov/NSR/actions.html.

F. Status of Federal Climate Change Legislation

In June 2009, the U.S. House of Representatives passed the “Waxman-Markey Bill,” which 

would establish a GHG cap-and-trade-program as well as enact several significant federal energy 

policies with the goal of reducing GHG emissions 83 percent by 2050.   The U.S. Senate has 

passed several bills out of Committee which also follow the cap-and-trade approach, but none of 

them has advanced to the full Senate floor and, at this point, passage of any cap-and-trade bill 

out of the Senate appears unlikely for the foreseeable future.  

II. Recent Developments in GHG-Related Minnesota State Mandates and Guidance

A. Minnesota Pollution Control Agency Guidance for Carbon Footprint 

Development in Environmental Review

In September 2009, the MPCA released an updated version of its General Guidance for Carbon 

Footprint Development in Environmental Review.1 As directed by the Guidance, project 

proposers that must obtain both an air emissions permit and also complete state environmental 

review are asked to prepare a carbon footprint as part of their environmental review. MPCA 

indicates that developers can consider the carbon footprint as equivalent to a GHG emission 

inventory for their facility.

Included in the Guidance are directions regarding which GHGs are to be accounted for, 

directions for reporting Carbon footprints, and directions for calculating a facility’s Carbon 

footprint. The Guidance also includes numerous tables containing values for each GHG’s global 

warming potential and tables for calculating the removal of GHGs from the atmosphere.

                                                          
1 See http://www.pca.state.mn.us/index.php/air/air-permits-and-rules/air-permits-and-forms/air-forms/air-quality-
forms-permit-application-notifications-compliance-and-miscellaneous.html?menuid=&missing=0&redirect=1. 

http://www.epa.gov/NSR/actions.html
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B. Net Metering

Minnesota’s net-metering regulations are applicable to all investor-owned utilities, municipal 

utilities, and electric cooperatives. Under the regulations, every utility is required to compensate 

customers for a customer’s “net excess generation” (NEG). Compensation is to be provided at 

the “average retail utility energy rate,” which is defined as “the total annual class revenue from 

sales of electricity minus the annual revenue resulting from fixed charges, divided by the annual 

class kilowatt-hour sales.” In other words, utilities are required to purchase NEG at basically the 

same rate they charge customers. See Minn. Stat. § 216B.164 (2009).

Under the net-metering regulations, customers have the option of actually receiving a direct 

payment, or they can choose to have the NEG applied as a credit to their existing bill. The option 

to have NEG purchased by the utility at retail rates distinguishes Minnesota’s net-metering law 

from similar laws and programs in most other states. In other states the only option is generally a 

credit to the customer’s bill. See Database of State Incentives for Renewables & Efficiency, 

Minnesota – Net Metering (Sept. 27, 2010), www.dsire.org.

C. Renewable Portfolio Standard

Signed into law on February 22, 2007, the Next Generation Energy Act of 2007 includes 

Minnesota’s current Renewable Portfolio Standard (“RPS”).  Under Minnesota’s RPS, most 

Minnesota electric utilities must ensure a specified percentage of their retail electricity sales are 

generated by “eligible energy technologies.” Such technologies include wind, solar, hydrogen,

some hyrdroelectric, and biomass (which includes landfill gas, anaerobic digestion, and 

municipal solid waste). See Minn. Stat. § 216B.1691, subd. 1(a) (2009). Electric utilities covered 

by the Act includes investor-owned public utilities, generation and transmission cooperative 

electric associations, municipal power agencies, and power districts. See id. at subd. 1(b). 

The Act establishes the following milestones for utility providers that do not own a nuclear plant: 

7% by 2010, 12% by 2012, 17% by 2016, 20% by 2020, and 25% by 2025. See Minn. Stat. § 

216B.1691, subd. 2(a).  As the only utility provider in Minnesota which owns a nuclear power 

plant, Xcel Energy is specifically directed to meet higher milestones established by Minn. Stat. § 

216B.1691, subd. 2(b).

D. Midwestern Greenhouse Gas Accord

Minnesota is one of six current Member states in the Midwestern Greenhouse Gas Accord, 

which also features three Observer states. The other Member states are Iowa, Illinois, Kansas, 

Michigan and Wisconsin. The Observer states are Indiana, Ohio, and South Dakota. The Accord 

also includes one Canadian Province Member, Manitoba, and one Canadian Province Observer, 

Ontario. Together, these states and provinces have to agreed establish a greenhouse gas reduction 

http://www.dsire.org/
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program aimed at reducing greenhouse gas emissions within their boundaries, as well as form a 

working group to provide recommendations regarding the future implementation of the Accord. 

Released in May 2010, the final recommendations of the Accord’s working group call for 

reductions in GHG emissions of 20% below 2005 levels by 2020, and 80% below 2005 levels by 

2080. MIDWESTERN GREENHOUSE GAS REDUCTION ACCORD, ADVISORY GROUP FINAL 

RECOMMENDATIONS 5 (2010).  The final recommendations also call for the program to cover the 

electricity generation and imports; industrial combustion; industrial process sources; fuels 

serving residential, commercial, and industrial buildings; and transportation fuels. The Accord 

exempts carbon dioxide emissions from the combustion of biomass or biofuels. Id. Further, the 

recommendations also specify the locations at which said emissions are to be regulated, establish 

25,000 metric tons as the threshold for regulation of a given entity, and call for a cap-and-trade 

program that can be linked with other regional initiatives. Id. at 6-8.   

Recent reports indicate, however, that the regional plan has stalled, leaving states to take steps on 

their own to address climate change.  In October 2009, the governors announced the agreement 

was on hold in expectation that Congress would pass national climate change legislation, but 

congressional action this year has not been forthcoming.  In the meantime, however, other 

regional GHG initiatives in the Northeast and the West are moving forward.

III. Climate Change Litigation

A. Lawsuits Challenging EPA GHG “Endangerment” Determination

Since EPA issued its December 2009 endangerment finding for CO2 and other GHGs, multiple 

states and industry groups have filed legal challenges asking the U.S. Court of Appeals for the 

D.C. Circuit to review the finding, claiming it was made erroneously. The first suit, filed in 

December 2009, was brought by the coal and mining industries along with a group representing 

ranchers and farmers (Coalition for Responsible Regulation Inc. v. EPA, D.C. Cir., No. 09-1322). 

The U.S. Chamber of Commerce filed a separate claim shortly thereafter (U.S. Chamber of 

Commerce v. EPA, D.C. Cir., No. 10-1030, 2/12/10) and the Southeastern Legal Fund followed 

quickly on their heels, representing twelve House of Representatives Republicans and seventeen 

trade associations and companies (Linder v. EPA, D.C. Cir., No. 10-1035, 2/10/10). Texas also 

joined the fray when its governor, Rick Perry (R) filed suit in the U.S. Court of Appeals for the 

District of Columbia Circuit (Perry v. EPA, D.C. Cir., docket number unavailable, 2/16/10). 

Texas was joined in its suit by the National Association of Manufacturers (National Ass'n of 

Manufacturers v. EPA, D.C. Cir., No. 10-1044, 2/16/10) and the American Iron and Steel 

Institute (American Iron and Steel Institute v. EPA, D.C. Cir., No. 10-1038, 2/16/10). 

Sixteen states filed petitions in mid-March 2010 to join those opposing EPA’s endangerment 

finding. Alaska and Michigan filed individual claims supporting efforts to oppose the EPA’s 

finding while Nebraska, Florida, Hawaii, Indiana, Kentucky, Louisiana, Mississippi, North 
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Dakota, Oklahoma, South Carolina, South Dakota and Utah filed a joint petition. The states are 

supporting earlier petitions filed by Alabama, Texas and Virginia, bringing the total number of 

states in opposition to EPA’s endangerment finding to nineteen. Of note, while the majority of 

states opposed to the finding are opposing it on the grounds that the science was incomplete or 

faulty, Alaska has based its suit on grounds that EPA overstepped its authority under the CAA. 

Conversely, eighteen states have intervened in support of EPA, including Arizona, California, 

Connecticut, Delaware, Iowa, Illinois, Maine, Maryland, Massachusetts, Minnesota, New 

Hampshire, New Mexico, New York, Oregon, Pennsylvania, Rhode Island, Vermont, and 

Washington. 

Of further note, environmental groups have responded by filing suit on their own challenging in 

particular Virginia’s opposition suit. On March 18, 2010 the Southern Environmental Law 

Center, on behalf of Wetlands Watch, filed a motion with the U.S. Court of Appeals for the D.C. 

Circuit supporting EPA’s finding and claiming that Virginia’s challenge is an unwarranted stall 

tactic that is a dangerous distraction from the impacts of climate change.

B. Nuisance Suits

Several high-profile lawsuits have been brought against GHG-emitting power plants and energy 

companies under state or federal “public nuisance” theories. While states vary in their common 

law or statutory definitions of public nuisance, the Restatement (Second) of Torts § 821B defines 

it as follows: 

(1) A public nuisance is an unreasonable interference with a right common to the 
general public.

(2) Circumstances that may sustain a holding that an interference with a public right is 
unreasonable include the following:

(a) Whether the conduct involves a significant interference with the public health, the 
public safety, the public peace, the public comfort or the public convenience; or
(b) whether the conduct is proscribed by a statute, ordinance or administrative 
regulation; or
(c) whether the conduct is of a continuing nature or has produced a permanent or long-
lasting effect, and, as the actor knows or has reason to know, has a significant effect 
upon the public right.

In order to have Article III standing to bring a public nuisance suit in federal court plaintiffs 

must show: (1) they have suffered an “injury in fact;” (2) there is a “causal connection” between 

the injury and the defendant, that is, the injury must be “fairly traceable” to the defendant's 

actions; and (3) it must be “likely as opposed to merely speculative that the injury be redressed 

by a favorable decision.” Lujan v. Defenders of Wildlife, 504 U.S. 555, at 560-61 (1992) (internal 

citations omitted).  Moreover, plaintiffs must overcome the argument that cases involving 

climate change are “political questions” that are best left to the legislative and executive 
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branches of government.  In determining whether an issue is “non-justiciable” on political 

question grounds, courts look to the six factors in Baker v. Carr, 369 U.S. 186, 210 (1962), any 

one of which can render the case non-justiciable: (1) a textually demonstrable constitutional 

commitment of the issue to a coordinate political department; (2) a lack of judicially 

discoverable and manageable standards for resolving it; (3) the impossibility of deciding without 

an initial policy determination of a kind clearly for nonjudicial discretion; (4) the impossibility of 

a court’s undertaking independent resolution without expressing lack of the respect due 

coordinate branches of government; (5) an unusual need for unquestioning adherence to a 

political decision already made; or (6) the potentiality of embarrassment from multifarious 

pronouncements by various department on one question.

As shown below, in the past year two of the three major public nuisance cases involving GHG 

emissions were decided in favor of the plaintiffs (one was since reversed on appeal), with the 

third being dismissed on justiciability grounds and for lack of standing. Due to the split in the 

results coupled with the national prominence of the issue, many lawyers and scholars believe one 

or more of these cases will ultimately reach the United States Supreme Court.   

1. Connecticut v. American Electric Power Company, Inc., 582 F.3d 309 (2d Cir. 2009)

Plaintiffs (a coalition of states, cities, and land trusts) brought a public nuisance suit against 

numerous power plants seeking to enjoin their emission of GHGs.  The U.S. District Court for 

the Southern District of New York dismissed the claims as non-justiciable under the political 

question doctrine.  In September 2009, however, the U.S. Court of Appeals for the Second 

Circuit reversed, finding that the case was justiciable and that the plaintiffs had standing to sue.  

In evaluating whether the question was non-justiciable the court considered the six factors set 

forth in Baker v. Carr, and ultimately found that well-settled principles of tort law and public 

nuisance provided adequate direction for a court to render a decision. Id. at 326-330. Further, the 

court found the plaintiffs had standing to sue because their allegations of harm resulting from 

defendants’ carbon dioxide emissions constituted a substantial and unreasonable interference 

with public rights. Id. at 352. The defendants have filed a petition for a writ of certiorari with 

the U.S. Supreme Court.

2. Comer v. Murphy Oil Co., 585 F.3d 855 (5th Cir. 2009)

Hurricane Katrina victims sought compensatory damages from energy companies alleging that 

their CO2 and other GHG emissions resulted in loss of private property and loss of use of public 

property.  Plaintiffs brought their claims under public and private nuisance and other tort 

theories.  The district court granted defendants’ motion to dismiss for lack of standing and on 

justiciability grounds.  In October 2009, the U.S. Court of Appeals for the Fifth Circuit reversed.  

On standing, the court found that plaintiffs alleged an injury that was sufficiently traceable to 

alleged conduct of the defendants to support Article III standing. Comer, 585 F.3d at 866.  

Following the reasoning laid out by the U.S. Supreme Court in Massachusetts v. EPA, 549 U.S. 
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497 (2007), the Fifth Circuit rejected defendants’ arguments that “traceability is lacking because: 

(1) the causal link between emissions, sea level rise, and Hurricane Katrina is too attenuated, and 

(2) the defendants' actions are only one of many contributions to greenhouse gas emissions, 

thereby foreclosing traceability.” Comer, 585 F.3d at 865. Taking plaintiffs’ allegations as true 

for purposes of the motion, the court found them sufficient to overcome a motion to dismiss. The 

court also reversed the district court’s ruling that the questions presented were non-justiciable, 

specifically holding that “defendants have failed to articulate how any material issue is 

exclusively committed by the Constitution or federal laws to the federal political branches.” Id.

at 875.

After the Fifth Circuit three-judge panel decision, the Fifth Circuit agreed to hear the case en 

banc.  After granting en banc review, however, the court determined that an insufficient number 

of judges were available to hear the case because of recusals (likely because of having a financial 

interest in the defendant companies).  Then, in a surprising move, instead of reinstating the Fifth 

Circuit panel decision it vacated the panel decision and reinstated the district court’s decision 

dismissing the claims.  Comer v. Murphy Oil Co., 607 F.3d 1049 (5th Cir. 2010).  This decision 

is currently on appeal.  

3. Native Village of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. Cal. 2009).

An Eskimo village north of the Arctic Circle and the town in which it is located brought a federal 

public nuisance suit for damages in the U.S. District Court for the Northern District of California 

against twenty-four energy and utility companies.  Plaintiffs alleged that the defendants’ GHG 

emissions have caused the sea ice that protects the village and city from coastal storms to melt, 

resulting in erosion that has now reached the point where Kivalina is becoming uninhabitable.  

The plaintiffs alleged that as a result, the village will have to be relocated at a cost of up to $400 

million.  The district court held that the case raised a non-justiciable political question and that 

plaintiffs lacked Article III standing.

In reaching its conclusion that the case was non-justiciable, the court looked to Baker v. Carr and 

analyzed the six factors contained therein, noting that “[a]ny one of the Baker factors may be 

dispositive.” Kivalina, 663 F. Supp. 2d at 872. The court began by analyzing the second Baker 

factor, finding there were no judicially discoverable and manageable standards available to 

adjudicate the issues. Id. at 873-76. The court then considered the third Baker factor, finding that 

issuing a decision holding defendants liable was inappropriate judicial policymaking regarding 

who should bear the costs of global warming. Id. at 876-77.

Further, the court determined plaintiffs did not have standing as their injury was not adequately 

traceable to the actions of the named defendants. Even though plaintiffs conceded that they were 

unable to trace any of their injuries to particular defendants, they claimed they did not actually 

need to do so. Instead, plaintiffs relied upon a “contribution” approach which has been used in 
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the past in Clean Water Act litigation. The court, however, refused to extend such principles to 

common law nuisance claims. The court distinguished the cases on grounds that unlike the 

discharge of pollutants into a water body that already exceeds regulatory limits, “there are no 

standards limiting the discharge of greenhouse gases” and thus “no presumption arises that there 

is a substantial likelihood that any defendant’s conduct harmed plaintiffs.” Id. at 878-80. 

4. North Carolina ex rel. Cooper v. Tenn. Valley Auth., 615 F.3d 291 (4th Cir. 2010)

North Carolina brought suit on behalf of its citizens against the Tennessee Valley Authority 

(TVA), seeking injunctive relief under the theory that the upwind emissions from multiple TVA 

operated coal-fired power plants are a public nuisance. Although this suit involved traditional 

pollutants regulated under the CAA rather than CO2 emissions, it is still significant for the 

district court’s use of public nuisance theory.  Citing to the CAA savings clause, 42 U.S.C. § 

7604(e), which preserves actions to reduce air pollution using state law doctrines, including 

public nuisance, North Carolina argued that the TVA emissions threatened the “health of 

millions of people, the financial viability of an entire region, and the beauty and purity of a vast

natural ecosystem” and “costs the state government and its citizens billions of dollars every year 

in health care expenses, sick days, and lost tourism revenue.” North Carolina ex rel. Cooper v. 

Tenn. Valley Auth., 593 F. Supp. 2d 812, 815 (W.D.N.C. 2009).  The TVA plants North Carolina 

claimed were creating the nuisance were located in Alabama, Kentucky, and Tennessee. TVA 

moved to dismiss under Fed. R. Civ. P. 12(b)(1) for lack of subject matter jurisdiction, but the 

district court denied the motion in an order that the U.S. Court of Appeals for the Fourth Circuit 

affirmed.  North Carolina ex rel. Cooper v. Tenn. Valley Auth., 515 F.3d 344 (4th Cir. 2008).

On the merits, the district court evaluated the claims under the law of each state where the power 

plants were located. In holding that some of the plants created a public nuisance, the district 

court found that the emissions from one Alabama power plant and three Tennessee plants were 

contributing to “significant hurt, inconvenience [and] damage” in North Carolina. By contrast, 

the court held that two Kentucky plants “are too remote to significantly impact air quality in 

North Carolina to the extent necessary to prove public nuisance.” Cooper, 593 F. Supp. 2d at 

830.  As a remedy, the court ordered that TVA proceed with plans to install enhanced pollution 

controls in these plants and reduce emission of certain pollutants by specific time limits. Id. at 

831-34.  The court estimated that that these additional controls would cost the defendant at least 

$1 billion. Id. at 826.

However, in July 2010, the U.S. Court of Appeals for the Fourth Circuit reversed the district 

court’s decision, stating that if the injunction was allowed to stand, it “would encourage courts to 

use vague public nuisance standards to scuttle the nation's carefully created system for 

accommodating the need for energy production and the need for clean air.” The Fourth Circuit 

reasoned that such actions would result in a “balkanization of clean air regulations and a 

confused patchwork of standards, to the detriment of industry and the environment alike.” 

Finally, the Fourth Circuit held that “the injunction improperly applied home state law 
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extraterritorially,” and even if one were to assume “that the North Carolina district court did 

apply Alabama and Tennessee law, it is difficult to understand how an activity expressly 

permitted and extensively regulated by both federal and state government could somehow 

constitute a public nuisance.” 




