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by Peter Coyle

Like a bear trying to roust itself from
its winter-long slumber, the housing

industry is slowly, but surely, fighting
off its cob-webs and trying to put the
nightmares of the past several years
behind it. While the industry is likely to
lapse back into a cat-nap or two in the
months ahead, decision makers are turn-
ing their thoughts from full-on survival
mode to consideration of their future
business opportunities in a drastically
changed marketplace. Myriad questions
loom, but now is the time to work
through them to be positioned for a
resurgent housing market.

Start with the Basics
If you and your professional advisers

have not already had this discussion, you
should carefully consider your current
and future business form to maximize
opportunity and minimize liability. In
recent years we have learned how
decades-long efforts to build a company
can be destroyed based on projects being
cross-secured, cross-guaranteed and
cross-leveraged. In retrospect, its easy
to see mistakes that could or should have
been avoided. While business necessity
sometimes overrides good judgment and
careful planning, if the decision requires
that you “bet the farm,” you need to ask
yourself whether you really intend to bet
the farm.

Identify Your Assets
Your employees are your most impor-

tant asset. Now is the time to determine
the skill-set of your existing employees
and whether they are up to the chal-
lenges that lie ahead. Thousands of
highly-qualified technical and business
professionals have been forced to leave

their positions due to the housing mar-
ket contraction. Many of these individ-
uals are still in the market for a job. You
may find very talented individuals who
are willing to work for your company
under a creative, risk-reward compensa-
tion arrangement, at least until you re-
establish reliable cash-flow. Of course,
re-connecting with reliable contractors
is essential, though it will be tough-
going in the short-term as many suffered
dramatic financial losses when their gen-
eral’s failed to pay them. For some, that
pain and anger will linger.

In addition to your employees, you
need to consider your remaining assets
(land, equipment, platted lots, spec
housing) and how best to utilize them.
Understandably, many if not most

builders have willingly or unwillingly
shed land contracts, lots and anything
else not nailed down, either to generate
cash-flow or satisfy debts. Regaining
your traction may require that you start
small even if you are wired to think big.
For the sake of lenders and other credi-
tors, your early steps will dictate
whether you survive to take future steps.

For those lucky (unlucky?) enough to
have held onto land, you need to know
immediately whether your local jurisdic-
tion has changed the rules for develop-
ing land or building on it. If you had a
development contract for entitled prop-
erty or an approved plat, you should
check whether it has or soon will lapse,
along with your approvals. Some con-
tracts may be as short as two years,
which could cause entitlements to come
undone. Likewise, it is possible that dur-
ing the last few years, your local gov-
ernment has decided that land approved
for some type of use (say townhomes) is
no longer favored; instead it is now
planned for something else you hadn’t
planned on.

New Rules of the Game
You would think that when an impor-

tant industry is undergoing a crisis, such
as that experienced by the housing
industry over the last few years, public
officials at all levels would be doing all
they can to help you regain your feet.
You would be wrong. While the bear
was enduring his fitful winter slumber,
many changes have been made to the
regulatory framework affecting home
construction. The result is that your
development and construction costs
likely will be going up faster than the
price for the finished product.

For example, state and local regula-
tors have been working for some time to
“reform” the state’s regulation of land
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and waters. You are going to find more
stringent requirements to protect wet-
lands, streams and rivers and the like.
This means more land held out of pro-
duction and higher project development
costs. Likewise, the legislature has man-
dated that state and local governments
work together to establish a model ordi-
nance to encourage low-impact devel-
opment. One of the objectives of this
effort is to assure that run-off from a
project be no greater than existed in the
pre-development era, even if you are
redeveloping a site. These regulatory
changes feed into a larger discussion
among policymakers regarding open
space preservation generally, beyond
steep slopes, wetlands, etc. These new
protections are laudable, but will be
expensive to satisfy and ensure a more
costly home product.

Concurrently, the state legislature has
directed that environmental review reg-
ulations (those relating to EAWs and
EISs) be revised in hopes of streamlin-
ing the process while ensuring appropri-
ate review for projects posing verifiable
risk. While we can hope the rules will
be changed to sharpen the focus of envi-
ronmental review and guard against
wasteful “political” reviews, the odds
are great that, in the end, the process will
take longer to complete, be more com-

plicated and more expensive.
Finally, cities and other units of gov-

ernment are struggling to manage their
budgets in the face of declining tax rev-
enues. Given an almost universal desire
to maintain service and not reduce pub-
lic sector employment, you can antici-
pate an expansion both of the type and
amount of “fees” that go with develop-
ment.

Evaluate the Market and Respond
Finally, after completing the review

outlined above, you can turn your atten-
tion to your real passion—homebuild-
ing. Unfortunately, the housing market
of 2-5 years ago, no longer exists, cer-
tainly not at the pace and scale of those
years. Consumers are going to be cau-
tious about building too much house for
their needs, especially in an uncertain re-
sale market; lenders are going to be con-
servative in their underwriting; and local
governments are going to be fussier
about what type of housing is allowed
and under what conditions it is built.
Corresponding with this market contrac-
tion, public agencies are going to be
more prudent in the construction of
needed public infrastructure to ensure a
tax basis that can pay for it.

On the plus side, our population
demographic continues to evolve, with
modest growth in total population pro-

jected for the next decade, albeit increas-
ingly diverse. That means more hous-
ing needs to be built; picking the right
products will be crucial to your success,
but you know that. There could be
strong pent-up demand for entry level or
move-up housing, fostered in part by the
federal tax credits. Meanwhile, the
demand for senior-oriented housing in
all its forms will expand as the
“boomers” march steadily toward their
golden years.

These are troubling times. While the
worst of the housing market melt-down
may be over, the market correction itself
remains a work in progress. Somehow,
someway, we will get through it. Now
is the time to start looking forward so
that your company will be poised for a
successful and sustained return to the
housing market.

* Peter Coyle is a shareholder at Larkin
Hoffman law firm and currently serves
as its president. In his statewide prac-
tice, he represents landowners, develop-
ers and builders in acquiring and devel-
oping land, securing regulatory entitle-
ments and constructing commercial and
residential developments of all types.
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