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The current real estate downturn most
likely will continue through the cur-

rent construction season, if not longer.
Where possible, land developers and

builders are attempting to shed their
excess holdings to reduce financial pres-
sures and bide their time until the mar-
ket recovers.  In many cases, however,
the option to back out of a land purchase
has passed, placing the land buyer and
financier in an expensive dance to man-
age the risk of loss.  In this article, we
discuss a number of factors which ought
to be considered by land owners,
builders and financiers in order to keep
a bad situation from getting worse.  

Regulatory Entitlements: 
The subject property may have regu-

latory entitlements which are time-sen-
sitive.  Minnesota provides limited time
protection for certain approvals, such as
subdivisions; failure to pursue an
approved project could cause the
approvals to expire.  Most, if not all,
jurisdictions, will allow an extension of
time on an approval for good cause.
Nobody disputes that the current market
has put a wet blanket on the land devel-
opment and residential construction
industry.

A great many communities rely heav-
ily on the revenue from development
fees and are motivated to keep develop-
ment alive, if possible.  A reasonable
request for a plat or planned develop-
ment extension, in this market, likely
would be granted and prevents not only
the loss of entitlements, but also the risk

of a change in regulations as noted
below.

Comprehensive Plans:
Related to the above, metro-area

cities, towns and counties are in the mid-
dle of updating their Comprehensive
Plans as required by state law. Depend-
ing on the land use changes, communi-
ties may also need to amend their zon-
ing code to correspond to the future land
use map.   It is important to confirm that
the community in which your land is
located is not considering a land use
change for your property.  If your
approvals have lapsed, state law may
allow a land use change by a communi-
ty over your objection; it would be an
added insult amidst the market downturn
to discover that your land use designa-
tion has been changed without your
knowledge. 

Holding the Deal Together:
Many developers or builders are obli-

gated to purchase real estate under pur-
chase agreements entered into when the
market was hot.  Now that the market
has turned, those purchase agreements
no longer reflect economic reality, yet
substantial earnest money paid under the
agreement may have become nonrefund-
able.

In many cases, its more cost effective
for the buyer to terminate the agreement
and forfeit the earnest money.  Howev-
er, if the property offers a unique upside
or if the property presents an absolutely
crucial piece of a development, a devel-
oper should consider negotiating an
extension of the purchase agreement, if
possible.  Most sellers are well aware of
the downturn in the market and may be
willing to renegotiate the terms of the
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purchase agreement, including a closing
date extension.  A decrease in the pur-
chase price for the property may also be
justified, given the falling land values we
are seeing.  

Another option may be to terminate
the purchase agreement and enter into
an option agreement that allows a buyer
more flexibility with the property.  An
option agreement could allow a buyer to
preserve its rights with regard to pur-
chasing the property until the market
recovers.  

Lastly, a buyer may also consider
closing into a contract for deed or other
“seller financing” to help address the
economic shortcomings of the current
real estate market.  This financing option
is more relevant where traditional
financing may be unavailable.  Any sell-
er financing would, most likely, have to
be junior to any existing financing.

Financing:
The current downturn has led to

falling real estate prices and a dramatic
decrease in demand for residential hous-
ing.  Unfortunately, many short term
construction and development loans
which were incurred during the real
estate boom have now come due.  A vari-
ety of options are available to manage
these loans.  If the financial problems

surrounding the development are tempo-
rary, a forbearance or extension of the
maturity date of the loan may be avail-
able.  If the financial problems surround-
ing the development are of a more long-
term nature, a mortgage modification or
loan refinance may be the best option.
A short sale may also be an option,
depending on the situation.

Change in Use:
While most of the residential housing

market has suffered tremendously in the
current downturn, one relative bright
spot has been the senior living market.
Depending on the zoning, land use con-
trols and the location of a particular site,
a senior living project may be feasible
as an alternative use for a residential site.
Certainly the demand for senior living
facilities will continue to increase as
Baby Boomers transition into retire-
ment.  Demand has been particularly
strong in the suburbs of the Twin Cities.

Patience:
While the current downturn in the real

estate market is causing tremendous
hardships for land owners and lenders,
history shows us that the market will
turn around.  The question is when, not
if.  In many cases, the approach to a
workout should consider this fact.  Obvi-

ously, there are loan situations where a
lender will have no choice but to proceed
with enforcing its remedies and, ulti-
mately, obtaining title to mortgaged real
estate.  Proceeding with foreclosure
remedies and acquiring title to real estate
presents a host of issues for a lender, not
the least of which is the time and
expense involved.  Plus now the lender
is responsible for the land.  There are sit-
uations where the costs and expenses for
foreclosure are outweighed by the bene-
fits of patience, ultimately rewarding
both lenders and land owners.  
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