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Keys for Successfully NLRB Changes Rules for Determining
Mediating Franchise Joint Employers
Disputes
Traditional Franchise Arrangements May Not be Af
fected
By Charles S. Modell

By Charles G. Miller

Many franchise agreements
now require the franchisor
franchisee to meet face-to-face,
with an independent mediator,
before any adversary proceeding
is initiated between them. Even
without such a provision, many
practitioners advocate mediation
as a means of settling franchisorfranchisee disputes.
Mediation offers many advantages to both parties, not the
least of which is the opportunity
to avoid hundreds of thousands
of dollarsin legal fees incurred in
a lawsuit. Even for those who can
afford the cost of a legal battle,
mediation allows resolution of
their own differences, rather than
having someone who knows
nothing about their business, i.e.,
a judge, jury or arbitrator, decide
for them.
As one who has represented
franchisors in mediation, but also
served as a mediator, I have seen
first-hand the benefits of mediation. However, I have also seen
situations in which one or both
parties expect that it is a magic
pill that will result in getting everything they wanted; after all,
they are right and now the mediator will force the other side to
do the right thing too! Unfortunately, successful mediations do
not just happen; they take work,
preparation, the right attitude,
and often, the right mediator. This
article discusses the elements of
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he long-awaited decision of the National Labor Relations Board (NLRB)
in Browning-Ferris Industries of California, Inc., 362 NLRB No. 186
(http://l.usa.gov/lUJOuCn) (BF/), was issued on Aug. 27, 2015. The decision set forth new guidelines under which a company could be determined
to be a joint employer so that it would be subject to collective bargaining. The
franchise community has kept an eye on BF/ to determine whether it could divine from that ruling the possible outcome of the NLRB General Counsel's case
against McDonalds Corporation, which has also been charged with being a joint
employer with its franchisees. The decision in BF/ was 50 pages in length, but
a strong dissent by the two Republican members of the Board took up 30 of
those pages. Themajority oftheBoardfut ".yysvningFerris was a joint
employer along with Leadpoint Business Services (Leadpoint), a business staffing agency, by employing a new test for determining joint employment that will
be applied retroactively.
After requesting comm ents from the industry, which included the International
Franchise Association (IFA; ww w.franchise.org) and various franchisors, the NLRB
adopted a more expansive standard than currently in effect for determining joint
employer status as follows:
The Board may find that two or more entities are joint employers of a single
work force if they are both employers within the meaning of the common
law, and if they share or codetermine those matters governing the essential
terms and conditions of employment. In evaluating the allocation and exercise of control in the workplace, we shall consider the various ways in which
joint employers may 'share' control over terms and conditions of employment
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