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If securing a favorable land-use decision is

not a difficult enough proposition, the ques-

tion of when and how to challenge a denial

presents a complex morass of legal pitfalls.

The method by which a land-use decision is

challenged differs greatly depending on the

type of land-use request and the agency con-

sidering the request.  This article explores

this process and provides a guide to avoid

this legal minefield.

A Challenge of a Land-Use 
Decision is an Appeal 

At a basic level it is important to under-

stand that challenging a land-use decision is

an appeal of that decision to a higher author-

ity – the court.  As an appeal, no new evi-

dence is introduced to the court.  Instead, the

court reviews the case on the record, which

means that the court only looks at the evi-

dence that was before the municipality or

county when it made its decision.  The court

may only review new evidence if it deter-

mines that additional evidence is material

and that there were good reasons for failure

to present it at the municipal or county pro-

ceedings.  

The courts review both “quasi-judicial”

decisions and “quasi-legislative” decisions.

Municipal and county decisions on requests

for conditional use permits, variances and

subdivision plat applications are deemed

“quasi-judicial” decisions.  When reviewing

a quasi-judicial decision, the court will

uphold the decision unless it determines that

the decision was

unreasonable, arbi-

trary, oppressive,

fraudulent, under an

erroneous theory of

law, or without any

evidence to support it

- focusing on the legal

sufficiency of and fac-

tual basis for the reasons given by the munic-

ipality or county for the denial.  

Municipal and county decisions on

requests for zoning and rezoning classifica-

tions are deemed “quasi-legislative” deci-

sions.  As a legislative act, a zoning or rezon-

ing classification will be upheld by the court

unless it finds that it is unsupported by any

rational basis related to promoting the pub-

lic health, safety, morals, or general welfare.  

How is an Appeal Effectuated
The difficulty in appealing a land-use

decision is deciding when and how to appeal

the decision.  The answers lie in two ques-

tions:  1) what governmental agency denied

the request; and 2) what type of request was

made.  The analysis must begin with what

governmental agency denied the request

because there are different statutory provi-

sions with different rules that govern the

land-use decisions of municipalities and

counties.  The type of land-use decision must

also be examined because the appeal of each

type of land-use decision is unique and the

process and timing for an appeal can differ

greatly, regardless of whether the denial was

by a municipality or county.

Once these questions are answered what

is a seemingly complex maze of legal man-

dates can become a simple matter of fitting

a land-use challenge into the appropriate for-

mula.  

Two-Step Process for Challenging A
Municipal Denial

The appeal of a municipal land-use deci-

sion, regardless of the type of request, has

two procedural steps – first, all internal

municipal appeal processes must be exhaust-

ed and second, the decision must be

appealed to the district court in the county

in which the property is located.

Step One:  Exhaust All Administrative

Remedies.

Even though appealing to a body that has

already denied an applicant’s request seems

useless, an applicant is required to exhaust

all municipal administrative remedies.

Therefore, an applicant must check the

municipality’s code of ordinances to deter-

mine whether it has an appeal procedure for

denials.  If a municipality does not have an

internal appeal procedure, the applicant may

proceed directly to district court.  

The timing for internal administrative

appeals will vary by municipality.  Some

municipalities have a very short internal

appeal period (for example, 10 days) so it is

best to determine the internal appeal process

immediately upon denial or even before the

application is made.

The importance of exhausting the internal

appeal process cannot be understated.  A

municipality can use an applicant’s failure

to exhaust internal remedies as a defense to

an appeal and a court can refuse to hear an

appeal until the applicant exhausts the inter-

nal remedies.  However, by the time the

court has made such a ruling, the deadline

to seek an administrative appeal will most

likely have passed.  

The courts have created an exception to

the requirement that an applicant exhaust

internal remedies.  Courts will excuse an

applicant from its failure to seek administra-

tive review when the court finds that the use

of such remedies would serve no useful pur-

pose under the circumstances of the case.

Obviously, this standard is vague and, at
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least in the mind of every applicant, applies

to every situation.  Therefore, the wise prac-

tice is not to rely on the exception unless the

administrative appeal deadline has already

expired.

Special Note – Variance Denials:  Unlike

other zoning requests, there is a special statu-

tory provision regarding the exhaustion of

internal appeals for variance denials.  Sec-

tion 462.357 of the Minnesota Statutes spec-

ifies that a denial of a variance request must

first be appealed to the municipality’s Board

of Appeals and Adjustment.  Despite this

statutory requirement, many municipalities

do not have such a board or it only convenes

upon request.  Therefore, it is important to

first check whether there is a Board of

Appeals and Adjustment in the municipali-

ty.  If there is no indication that a Board of

Appeals and Adjustment exists, an applicant

should request that the municipality confirm

in writing that a board does not exist and that

the decision may be appealed directly to the

district court.

Step Two:  Appeal to the District
Court.

Once you have exhausted the internal

administrative appeals, you have the right to

appeal the ultimate denial by the municipal-

ity to the district court in the county in which

the property is located.  Minnesota Statute

does not provide any special time limit on a

party’s right to appeal to the district court

and the courts likewise have not imposed

such a deadline.  

However, it is extremely important to be

aware that the municipality’s ordinance may

provide a timeline within which an appeal

to the district court must be commenced.

Failure to comply with appeal deadlines set

forth in a municipality’s ordinance will be

grounds for the district court to dismiss the

appeal.  

Challenging A County’s Denial:  A
Question Of Classification.  

The appeal of a county’s denial of a land-

use request differs from the municipal

appeal process both in respect to timing and

the appropriate reviewing court.  The single

most important consideration in the appeal

of a county denial of a land-use decision is

the classification of the request – 1) quasi-

judicial; or 2) quasi-legislative.

The Court Of Appeals Reviews a
County’s Quasi-Judicial Decisions. 

A county’s quasi-judicial decisions on

requests for conditional use permits and sub-

division plat applications are appealed

directly to the court of appeals.  The appeal

must be effectuated within 60 days after

notice of the county’s decision is received

by the applicant.  

A word of warning, as with any challenge

to a land-use decision, always check the rel-

evant county ordinance to determine if the

county specifies a different time or a differ-

ent court for an appeal.  If the county’s ordi-

nance specifies that an appeal must be taken

within a different time period or to the dis-

trict court, the courts will honor the proce-

dure set forth in the county’s ordinance.

Variance Exception:  Unlike other quasi-

judicial decisions, there is a special statuto-

ry provision providing the county’s Board of

Adjustments with the exclusive power to

order the issuance of variances.  Section

394.27 of the Minnesota Statutes grants this

authority and then specifically states that all

decisions by the Board of Adjustments shall

be appealed to the district court in the coun-

ty in which the land is located.  Under this

statute, an applicant has 30 days from the

county’s denial of the variance request to

appeal to the district court.  

The District Court Reviews 
a County’s Quasi-Legislative 

Decisions.
A county’s quasi-legislative decisions,

decisions on requests for zoning or rezoning

classifications, are appealed to the district

court in the county in which the property is

located.  Minnesota Statute does not provide

any special time limit on a party’s right to

appeal a zoning or rezoning classification

and the courts likewise have not imposed

such a deadline.  Again, however, failure to

comply with appeal deadlines set forth in a

county’s ordinance will be grounds for the

district court to dismiss the appeal.  

Challenging The Failure to Act
Clearly, there is a correct way to challenge

the specific denial of a land-use application.

So what if a municipality or county simply

fails to take any action on an application?

Denial through attrition was the catalyst for

the enactment of Section 15.99 of the Min-

nesota Statutes, otherwise known as the “60-

day” rule.  The 60-day rule requires govern-

mental entities to approve or deny certain

land-use applications within 60 days.  Fail-

ure to do so results in the approval of the

application by operation of law.  

Of course, the application of the 60-day

rule is not that simple and the law has many

components on which volumes have been

written.  The thumbnail version is that the

60-day rule applies to municipal rezoning,

conditional use permits and variance appli-

cations.  It does not, however, apply to sub-

division plat applications.  The Minnesota

Statutes provide independent time require-

ments for subdivision plat applications – 120

days for preliminary plats and 60 days for

final plat approval. 

The 60-day rule also applies to county

rezoning, conditional use permits and vari-

ance applications.  While the court of

appeals has definitively ruled that the 60-day

rule also applies to county subdivision plat

applications, in reviewing that decision, the

supreme court declined to specifically

decide whether county subdivision applica-

tions are subject to the 60-day rule. There-

fore, while the supreme court did not over-

rule the court of appeals’ determination, the

fate of such appeals lack a level of certainty. 

To challenge a 60-day rule violation, an

applicant must appeal to the district court in

the county in which the property is located,

regardless of whether it was a county or

municipality that failed to act.  The 60-day

rule does not provide any special time limit

on a party’s right to challenge the failure to

act.

Appealing a land-use decision presents a

complex maze of legal mandates.  An appli-

cant can start on the correct path, however,

by understanding the municipality or county

ordinance at issue and knowing when and

where to begin the appeal journey.  
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