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Trends in

noncompetes

capacity for a competitor, the company
would be hard-pressed to establish a
legitimate reason to keep a chemist from
going to work as a janitor for a competitor. As a result, the enforcement question
is oftentimes extremely fact-intensive.
A linchpin in the analysis, particularly
in Minnesota, involves the question of
consideration. The general rule in Minnesota is that restrictive covenants in
employment agreements will only be
enforced where they are supported by
adequate consideration.
Continued employment, as opposed to
new employment, is generally not considered adequate consideration,
although decisions from the Minnesota
Court of Appeals in 2008 suggest this
issue is far from predictable. In one such
case, $500 was deemed sufficient consideration for a noncompetition agreement

entered into after commencement of
employment where the continued
employment was conditioned on execution of the covenant. In another case, the
Minnesota Court of Appeals found that
continued employment over 17 years,
when accompanied by salary increases,
promotions, and increased responsibility
and professional development, constitutes sufficient consideration for a noncompetition agreement. The trend in this
area, however, is that the employer must
have bargained over the terms if they are
to be enforced.
Another current trend in the enforceability question involves the issue of
notice. If the employee lacked notice that
a noncompetition agreement would be
required as a condition of employment
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General rules in drafting and
enforcing noncompetition
agreements.
By Christopher J. Harristhal
oncompetition agreements
confront in-house counsel
on a regular basis and litigation carries very high
stakes, as most recently dramatized in
the much-publicized battle between
the Pioneer Press
and Star Tribune.
The issues typically
arise when a company is looking to hire
a candidate who can
hit the ground running, gain a head
Christopher
start on the competiHarristhal
tion, or perhaps
break into a new geographic market or
product niche. Sometimes, a business
will seek to lift out an entire group of
employees in order to start a new
office in competition with their former
employer.
At stake are not only contract damages
and injunctions, but at least one Minnesota Supreme Court decision — Kallok v.
Medtronic — has held that attorney fees
can be recovered under a tortious interference with contract theory.
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General rule
The general rule of enforceability of
noncompetition agreements is, of
course, “it depends.” Although most
attorneys recognize this, their clients frequently and mistakenly dismiss restrictions on competition as unenforceable
on their face.
In reality, properly drafted noncompetition agreements are generally enforceable to the extent they are reasonably
necessary to protect a legitimate business interest.
The current trend in Minnesota is to
allow the enforcement of noncompetition agreements when they either protect against the disclosure of confidential
information or protect relationships fostered at the expense of the former
employer. If neither of those interests are
in play, the restrictive covenant will probably not be enforceable, particularly in
the employment context.
Blanket prohibitions on any interaction
with a former customer, and complete
bans on employment by any competitor,
are the most difficult to enforce.
For example, although 3M may have a
legitimate need to keep a salesperson or
chemist from going to work in a similar
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Questioning new recruits is key to evaluating risk
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and was only confronted with that
requirement on the brink of being hired,
it will probably not be enforceable. The
noncompetition agreement becomes
even less secure if the employee resigned
a prior job in reliance on the expectation
of employment with the new company,
only to learn of the noncompete after
having burned the bridge that led back to
the prior employer.
The choice of law question is also
extremely important in the analysis of
noncompetition agreements. The decision on which state’s law to apply will
frequently drive the conclusion as to
enforceability. That question may sometimes flow from not only the circumstances of the contract creation, but also
the relative interests of the states
involved and may lead to the proverbial
race to the courthouse.
The national trends in this area are
varied. There are special circumstances that have to be considered on
a state-by-state basis. For example,
states such as North Dakota and California contain statutory prohibitions
on enforcement in many circumstances. Wisconsin, as a non-blue pencil state, will completely strike down
an overreaching noncompetition
agreement. Various states prohibit the
enforcement of noncompetition agreements against physicians, and other
states prohibit their enforcement
against other professionals. While the
general rules and trends are important
to understand, it is also critical to consider the law of the specific state that
may come into play.

Questions to ask recruits
If you are trying to keep your company
from being sued, the following questions
should be asked of potential recruits in
order to evaluate the risks present in hiring them:
• Did you sign any restrictive covenant,
either a noncompete, a nonsolicit or a
confidentiality agreement?
• When did you sign it in relation to
when you became employed?
• Even if you did not sign the agreement until your employment had commenced, when did you first have notice
of the requirement that you sign such a
covenant?
• Did you quit or were you involuntarily
discharged from your prior employer?
• Is the company or division in which
you worked still active?
• Would you be interested in working in
a capacity other than the role that you
filled at your prior employer if the litigation risks are too extreme?
• Does the noncompetition agreement
you signed contain a parachute clause
that allows you to receive severance pay
in the event you are unable to secure
employment because of the restrictive
covenant? If so, has the company been
fulfilling its obligation to pay you that
severance?
Once you have answers to these questions, you will be better able to evaluate
the risks you confront. Employers are
also well-advised to carefully counsel
new hires to avoid taking any sort of
intellectual property or other confidential data. Many employees continue to
fail to recognize the electronic footprints
they leave behind. Employers should
draft employment agreements that prohibit recruits from using any such materials and contain representations that no

such materials were misappropriated.

“

The current trend in Minnesota is to allow the enforcement of

Making yours enforceable
Beware the consideration issue. Notify
candidates, well in advance of the commencement of employment, that they will
be required to sign a noncompete as a
condition of hire. That point should be
reiterated in the offer letter, and an
acknowledgment of that notice should
appear in the employment agreement
containing the noncompetition obligation.
Be reasonable. Avoid overreaching and
limit the restrictions to areas in which
there is a palpable risk of misuse of confidential information or the exploitation of
goodwill garnered at company expense.
In the post-hire context, negotiate with
the employee over the restrictive
covenant, entertain offers and counterof-

noncompetition agreements when they either protect against
the disclosure of confidential information or protect relationships fostered at the expense of the former employer.

fers, and come up with a bargained-for
resolution. If the only consideration for
the noncompetition agreement is a pay
increase, which all employees receive
regardless of having signed a noncompetition agreement, there needs to be
something more.
Finally, consider the use of an attorney
fees clause. Your competition will have

”

to more carefully evaluate the risks and
rewards of hiring your employee in violation of a noncompete if they face the
potential of having to pay your attorney
fees incurred in enforcing the covenant
Christopher J. Harristhal is a shareholder with
Larkin Hoffman Daly & Lindgren in Bloomington,
where he specializes in employment law.
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