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GARY A .  VAN CLEVE

The Real Estate Litigation practice group at Larkin, Hoffman
brings a unique understanding of resolving real estate prob-
lems.  The eight attorneys and paralegal staff who make up

the group are not only experienced and proficient in trial and appellate
practice, but also collectively have knowledge in real estate, land use, 
valuation and environmental law.  

We work closely with our colleagues who practice real estate and land use law to coordinate strategies
that best position the client in both transactions and disputes.  One example of this coordination is in the
area of local land use approvals, where state law generally requires that any judicial challenge to a denial
of a land use request be “on the record” before the city.  Frequently in these cases we consult with our
land use lawyers who assist the client in the permitting phase to ensure that the record in the proceed-
ings before the city contains all the evidence that we may need for any later court challenge.

In this issue of Re:View, Chris Dietzen, the dean of our department, writes about a significant new reg-
ulatory takings decision by the United States Supreme Court: Palazzolo v. Rhode Island.  Chris explains
that this is the most recent in a series of decisions by the Court that attempt to define when govern-
ment regulation imposes such a burden on private property that it may be considered a taking of that
property for public use.  If a taking has occurred, this triggers the constitutional right to compensation
for the value of the property taken.

The second article, by Tamara O’Neill Moreland, describes an important state law limitation on local land
use decisionmakers — the so-called 60-day rule.  The 60-day rule requires local decisionmakers to act
on a written request relating to zoning within 60 days of receipt of the request.  The penalty for failure to
comply with this law is that the request is automatically deemed approved.  Our group has won several
cases recently — including one in the Minnesota Supreme Court — interpreting and applying this law to
the benefit of our clients.  Enjoy this issue of Re:View.  ■

TAMARA M.  O’NEI LL  MORELAND

“Focused On Resolving Real Property Disputes”

Tamara O’Neill Moreland joined Larkin, Hoffman’s Real Estate Litigation Department in
August, 2001, after practicing in the firm’s Telecommunications Department for three
years.  She practices in all areas of litigation pertaining to land use and real estate matters.  

Tamara received her J.D. from Hamline University School of Law in 1997.  She received her B.A.
from Centenary College of Louisiana in 1994.  Prior to joining Larkin Hoffman, she was a judicial
law clerk for Judge John J. Sommerville in Hennepin County District Court.   Tamara is a member
of Minnesota Women Lawyers.

Tamara lives in Eden Prairie with her husband, Chris.  She is a Vikings season ticket holder and
enjoys running, downhill skiing and reading. ■
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GARY A. VAN CLEVE is the chair of Larkin, Hoffman’s Real Estate Litigation Department.  
He practices all areas of real estate-related litigation in state and federal courts at both the trial
and appellate levels.  Gary may be reached at 952-896-3277 or gvancleve@lhdl.com.
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TAMARA M.  O’NEI LL  MORELAND

The 60-day rule requires that a city either approve or deny a 
written request relating to zoning within 60 days of its receipt pro-
vided that the request contains all information required by law or

a previously adopted rule, ordinance, or policy of the city.  If the city fails to
approve or deny the request within the designated 60 days, the request is
deemed approved.  However, the statute also allows the city to extend the
initial 60-day period for up to an additional 60 days if 1] the extension is
made prior to the expiration of the initial 60 days; and 2] the city provides
written notice of the extension to the applicant stating the reasons therefore
and the anticipated length of the extension.  The intent of this rule is clear:
to create a balance between a city’s right to regulate through zoning and a
property owner’s right not to be unduly burdened by a limitless application
process.  (See Minnesota Statutes, Section 15.99)

60-DAY RULE RENDERED MEANINGLESS
Since the enactment of the 60-day rule in 1995, cities have attempted 
to subvert the protections it provides to property owners.  Some cities have
accomplished this by automatically invoking a 60-day extension in their
application forms, thereby giving them an initial 120 days to approve or
deny a request.  These automatic extensions not only circumvented the
plain meaning of the 60-day rule but also destroyed the intended balance
envisioned by the legislature.

THE MINNESOTA SUPREME COURT
RESTORES BALANCE

On December 6, 2001, the Minnesota Supreme Court handed down its
ruling in American Tower v. City of Grant, in which it affirmed that the plain
meaning of the 60-day rule did not permit a city to bestow upon itself an
automatic extension.  The Court determined that “[t]he City’s receipt of the
written request triggered both the commencement of the 60-day time limit
to approve or deny the request and the commencement of the period in
which the City could extend the 60-day deadline.”  In other words, a city
cannot grant itself an extension pro forma prior to receiving the application
to which the extension applies.  The Court stated that its conclusion was
consistent with the statute’s requirement that a city provide an applicant
with written notice of an extension providing the reasons for, and antici-
pated length of, the extension.  “Because one is not an applicant until one
has submitted a zoning request, the use of the term ‘applicant’ indicates
that an extension must be made after the application is received by the
agency.”  The Court also stated that its conclusion was consistent with the
statute’s “individualized approach based on an applicant’s zoning requests
and definite deadline and procedures for extensions within the statute.”  A
city’s automatic extension for every application “is inconsistent with this
case-by-case approach because it prospectively establishes generalized
rules for all zoning requests.”

OUTLOOK FOR THE FUTURE
Since the Minnesota Supreme Court’s ruling, Larkin Hoffman has handled
two additional district court cases involving the 60-day rule.  In each case,
the property owner was granted summary judgment due to the city’s inabil-
ity or unwillingness to follow the 60-day rule.  In Watrud v. Apple Valley, the
Dakota County District Court held invalid the city’s attempt to avoid the
requirements of the 60-day rule by adopting a resolution which dictated
that review and approval of a site plan and building permit authorization is
made pursuant to the Minnesota State Building Code and not the 60-day
rule.  Examining the city’s actions under the 60-day rule, the court con-
cluded that since the city failed to approve or deny the request in
accordance with the 60-day rule, the request was deemed approved.
Similarly, in DeLite Outdoor Advertising v. St. Paul, the Ramsey County
District Court determined that the city’s failure to properly seek an exten-
sion for the review of permit applications pursuant to 60-day rule resulted
in the absence of such an extension.  The court concluded that because
the applications were not extended and were not expressly denied within
the initial 60-day time period, they were deemed approved.

The decision of the Minnesota Supreme Court in American Tower, and the
subsequent decisions in the Dakota and Ramsey County District Courts
seem to require the obvious — cities must comply with the plain language
of the 60-day rule.  These are important decisions which ensure that the
legislative intent and the balance created is respected.  However, the plain
language of the 60-day rule calls for caution.  The statute allows a city to
extend the initial 60 days if it provides written notice stating the reasons for
the extension and its anticipated length.  This only requires a city to inform
the applicant of the reasons for the extension but in no way requires that
the reasons be valid or reasonable.  In fact, in overturning a portion of the
Court of Appeal’s decision, the Minnesota Supreme Court determined that
the statute does not limit an extension to cases of “extenuating circum-
stances — it merely requires that the reasons be stated.”  This allows a city
an extension without any logical reason and therefore still entitles a city to
an extension as a matter of course.   ■

The 60-Day Rule Means 60 Days

TAMARA O’NEILL MORELAND is an associate in the Real Estate
Litigation Department, practicing in all areas of real estate and land
use litigation.  Tamara may be reached at 952-896-6711 or
toneill@lhdl.com.



Until quite recently, a cause of action for regulatory takings — cases where a
government regulation significantly affects the value and use of private property
— was nearly impossible to maintain, and the law itself was rife with uncertainty.
Last summer, in the landmark case of Palazzolo v. Rhode Island, the United
States Supreme Court clarified regulatory takings law and in doing so made
claims much more attainable than they had been in years.  More specifically,
the Court lessened the burden on the property owner to make his claim ripe,
held that one could still assert a claim even if the regulation was in place prior
to his acquisition of the property, and held that a property owner need not
prove that the regulation had denied virtually all use of the property, but rather
could prevail under the far less onerous factual inquiry of the so-called Penn
Central factors.  

RECOGNIZING AN ACTION 
FOR REGULATORY TAKING

The Minnesota and U.S. Constitutions prohibit the government from taking 
private property for public use without just compensation.  The most obvious
form of taking occurs when the government actually physically takes private
property for its own use.  In 1922, the Supreme Court recognized that a taking
may occur even if there is no physical invasion of the property.  In Justice
Holmes’ well-known formulation, the Court stated, “While property may be reg-
ulated to a certain extent, if a regulation goes too far, it will be recognized as a
taking.”  Hence, a cause of action for a regulatory taking was born. 

The Supreme Court has formulated two tests to analyze whether a regulation
has gone so far as to constitute a regulatory taking.  First, in the Supreme Court’s
1978 decision in Penn Central Transp. Co. v. New York City, the Court identified
several factors to determine a taking which includes, inter alia, the economic
impact of the regulation on the property, the extent to which the regulation
interferes with distinct investment-backed expectations of the owner, and the
character of the governmental action (Penn Central taking).  Second, in 1980,
the Court indicated that a zoning regulation affects a taking if the ordinance
does not substantially advance a legitimate state interest, or if it denies the
owner economically viable use of the property.  This has also been referred to
as a categorical taking (or a Lucas taking).  These two closely-timed decisions
caused a lack of clarity in regulatory takings and have caused some state courts
to treat regulatory takings law as requiring proof of a Lucas taking, ignoring the
Penn Central factors.  Palazzolo, however, resolved this confusion.

SHORE GARDENS DEVELOPMENT
APPLICATIONS DENIED

In 1959, Shore Gardens, Inc. (SGI) purchased waterfront property located in
Westerly, Rhode Island.  Most of the property was salt marsh that would require
considerable fill before structures could be built on it.  In 1962, SGI submitted a
proposal to develop the property.  That application was denied, as were two later
proposals.  Subsequently, regulations were enacted designating the salt marshes
as protected “coastal wetlands.”  After these regulations were passed, SGI’s cor-
porate charter was revoked and title to the property passed to Palazzolo.

In 1983, Palazzolo submitted a new application to the Rhode Island Coastal
Resources Management Council (Council) similar to SGI’s 1962 submission.  It
was rejected.  Palazzolo submitted a new application in 1985 to build a private
beach club, which was also denied.

Subsequently, Palazzolo commenced an inverse condemnation action assert-
ing that the wetland regulations, as applied to his parcel, resulted in a taking in
of his property.  The Rhode Island court ruled against Palazzolo, holding that 1]
his taking claim was not “ripe,” 2] he had no right to challenge regulations pre-
dating his ownership of the property, and 3] he was not deprived of all
economically beneficial use of the property.

On appeal, the U.S. Supreme Court first considered the issue of ripeness, which
generally means that the property owner must obtain a final decision from the
government showing what the regulation would allow.  Reversing the state
supreme court, the U.S. Supreme Court held that the Council’s application of
the regulations to the subject property on multiple occasions made it clear that
no wetlands could be filled, and that Palazzolo was not required to continue to
make futile applications.  

As a second basis, the state supreme court denied Palazzolo’s taking claim
because it concluded that his post-regulation acquisition of title was fatal to the
claim for deprivation of all economic value under Lucas, and interference with
reasonable investment-backed expectations under Penn Central.  The U.S.
Supreme Court reversed, holding that notice of the state-imposed regulation is
not a bar to recovery for a taking.  

In a hollow victory for the government, the U.S. Supreme Court held that
Palazzolo could not establish a Lucas taking because the regulation permitted
him to build a residence on the 18-acre parcel, which therefore meant that the
property was not “economically idle.”  But, in a significant victory for the prop-
erty owner, the Supreme Court held that, even if a property owner cannot show
that the regulation has taken substantially all value or use from the property, the
owner may still prevail under the Penn Central factors.

On the issue of ripeness, the Palazzolo case might not have much impact in
Minnesota.  The thorny issue of how many applications, variance or otherwise,
are necessary before a locality has made a final decision determining the per-
mitted use of the land on a reasonable variance request continues to be murky.
Although Palazzolo did not specifically answer that question, its holding that the
case was ripe may compel application of a less stringent ripeness standard.  

Additionally, the holding that acquisition after enactment of the regulation is not
a bar to a claim is significant in that it eliminates an absolute defense to 
a regulatory taking claim.  The majority opinion clearly rejects notice of the reg-
ulation as an absolute bar to a Lucas claim, but the relevance of notice is less
clear in a Penn Central-type claim.

PALAZZOLO MEANS COURT 
MUST CAREFULLY REVIEW FACTS

Perhaps the most significant holding of Palazzolo is its treatment of the Penn
Central claim.  The Palazzolo case may well revive regulatory takings claims in
Minnesota.  Because the Palazzolo case held that regulatory takings claims
must be analyzed separately under Penn Central, courts must now conduct the
very specific factual inquiry mandated by Penn Central.  For example, analysis
of whether the economic impact of the regulation has interfered with distinct
investment-backed expectation is a fact-laden inquiry that will require consider-
ation of the evidence.  
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REGULATORY TAKINGS CLAIMS:
Lessons from Palazzolo v. Rhode Island
CHRISTOPHER J .  D IETZEN
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LARKIN HOFFMAN
B R I E F S

■ Gary A. Van Cleve and Mark D. Christopherson have secured impor-
tant victories for two of the firm’s clients in cases involving 60-day rule.
(See the article in this issue of Re:View.)  In Watrud v. Apple Valley, the
court deemed approved the construction of a 72-unit apartment building.
In DeLite Outdoor Advertising v. St. Paul, the court approved permits for
height variances on outdoor signs and the construction of additional signs.
Van Cleve and Christopherson are members of Larkin, Hoffman’s Real
Estate Litigation Department.

■ The long awaited exchange of the Met Center site for Mall of America’s East
Lot closed in December with the Metropolitan Airports Commission.  The
transaction began in 1996 with special legislation authorizing  the swap.
Bob Hoffman, Chris Dietzen, Gary Renneke and Bill Griffith all
played significant roles in the transaction.

■ The Land Use and Real Estate group continues its strong history of 
service to non-profits and social service providers:  Tim Keane recently
won approval of Lydia House, a supportive housing facility in
Minneapolis, over extremely contentious objections of several groups of
neighbors.  Neal Blanchett recently won approval of Rueben Lindh
Family Services’ new headquarters, a re-use and expansion of a former
church site in Golden Valley.  Reuben Lindh provides family support to
families trying to stay together or get back together during and after
crises.  Sean Kelly completed a tax-exempt bond refinancing in the
amount of $1.2 million for Model Cities in 30 days.  These type of deals
usually take a minimum of 90 days to close, but in order to be eligible it
needed to be completed by year end.  The client was able to reduce their
cost of capital from 9% to 4.75%.  

■ Tom Alexander, a member of the firm’s Land Use and Real Estate
Department was recently named to the Board of Directors of Twin Cities
Habitat For Humanity.  Alexander succeeds Bill Griffith, who served on
the Board of Twin Cities Habitat for Humanity for six years.  Larkin,
Hoffman is a strong supporter of Habitat for Humanity, both through
financial and legal assistance.  The firm also assists with the construction
of a home each year.

■ Greg Korstad, chair of the firm’s Land Use and Real Estate Department
was recently hired by Baurerly Brothers, one of the largest greater
Minnesota aggregate producers, to appeal an adverse decision on an
environmental impact statement for a 30-acre gravel operation.  Greg is
one of the lead lawyers to the aggregate industry, representing many of
the metro area producers.

■ Gary Renneke assisted The Olnick Organization in closing the sale
of the Health Partners campus in Bloomington to McGough
Development.  Renneke is a shareholder in the firm’s Land Use and
Real Estate Department.

■ Bill Griffith and Sean Kelly, attorneys in Land Use and Real Estate
Department, have been working with the firm’s client, Realife, Inc. on
plans to develop a senior cooperative in St. Paul. The Realife
Cooperative of Phalen Vilalge will be located on the corner of
Prosperity Avenue and Johnson Parkway in the Phalen neighborhood
of St. Paul.  Larkin, Hoffman served developer’s counsel assisting in the
land acquisition, development approvals, and project financing. The
groundbreaking on the project occurred Thursday, March 7th.
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Web sites relating to articles in this edition of Re:View

www.mnbar.org

Check out the Minnesota State Bar Association’s site to see 
Chris Dietzen’s article on Palazzolo v. Rhode Island in its entirety.  
It appeared in the February 2002 issue of Bench & Bar magazine.

www.lawlibrary.state.mn.us

This is the website to search if you want to read an opinion issued by
Minnesota courts. Visit here to see the opinion issued by the Minnesota
Supreme Court in the matter of American Tower v. City of Grant, which
has paved the way for recent victories in 60-day rule cases.

www.lhdl.com

Take a minute to check out the new and improved Larkin, Hoffman 
web site.  We’ve packed it full of the latest news about the firm and 
our attorneys.  We welcome our clients’ comments on our website, 
or any of our publications.

Palazzolo’s articulation that a property owner need not necessarily satisfy the
Lucas categorical takings analysis will likely mean that a trial court will be more
often persuaded to deny the government’s motion for summary judgment and
order a trial because analysis of a takings claim under Penn Central is essen-
tially an ad hoc factual inquiry.  

Unfortunately, regulatory takings law continues to be an area that defies any
clear cut rules or answers.  Although the Palazzolo case finally clarified that Penn
Central is still a viable avenue for a regulatory takings claim, it failed to address
the application of the Penn Central factors.  Accordingly, while the case will 
certainly revive regulatory takings claims, it remains unclear as to whether the
courts will now be more persuaded to find that a taking occurred.  ■

Reprinted from the February 2002 issue of “Bench & Bar” with permission from
the publisher.  The author gratefully acknowledges the assistance

of Christopher J. Deike in the preparation of this article.

CHRISTOPHER J. DIETZEN is a senior share-
holder in Larkin, Hoffman’s Real Estate Litigation

Department.  He has written and lectured widely on
the subject of regulatory takings.  Chris may be

reached at 952-896-3216 or cdietzen@lhdl.com.
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GARY A .  VAN CLEVE

The Real Estate Litigation practice group at Larkin, Hoffman
brings a unique understanding of resolving real estate prob-
lems.  The eight attorneys and paralegal staff who make up

the group are not only experienced and proficient in trial and appellate
practice, but also collectively have knowledge in real estate, land use, 
valuation and environmental law.  

We work closely with our colleagues who practice real estate and land use law to coordinate strategies
that best position the client in both transactions and disputes.  One example of this coordination is in the
area of local land use approvals, where state law generally requires that any judicial challenge to a denial
of a land use request be “on the record” before the city.  Frequently in these cases we consult with our
land use lawyers who assist the client in the permitting phase to ensure that the record in the proceed-
ings before the city contains all the evidence that we may need for any later court challenge.

In this issue of Re:View, Chris Dietzen, the dean of our department, writes about a significant new reg-
ulatory takings decision by the United States Supreme Court: Palazzolo v. Rhode Island.  Chris explains
that this is the most recent in a series of decisions by the Court that attempt to define when govern-
ment regulation imposes such a burden on private property that it may be considered a taking of that
property for public use.  If a taking has occurred, this triggers the constitutional right to compensation
for the value of the property taken.

The second article, by Tamara O’Neill Moreland, describes an important state law limitation on local land
use decisionmakers — the so-called 60-day rule.  The 60-day rule requires local decisionmakers to act
on a written request relating to zoning within 60 days of receipt of the request.  The penalty for failure to
comply with this law is that the request is automatically deemed approved.  Our group has won several
cases recently — including one in the Minnesota Supreme Court — interpreting and applying this law to
the benefit of our clients.  Enjoy this issue of Re:View.  ■

TAMARA M.  O’NEI LL  MORELAND

“Focused On Resolving Real Property Disputes”

Tamara O’Neill Moreland joined Larkin, Hoffman’s Real Estate Litigation Department in
August, 2001, after practicing in the firm’s Telecommunications Department for three
years.  She practices in all areas of litigation pertaining to land use and real estate matters.  

Tamara received her J.D. from Hamline University School of Law in 1997.  She received her B.A.
from Centenary College of Louisiana in 1994.  Prior to joining Larkin Hoffman, she was a judicial
law clerk for Judge John J. Sommerville in Hennepin County District Court.   Tamara is a member
of Minnesota Women Lawyers.

Tamara lives in Eden Prairie with her husband, Chris.  She is a Vikings season ticket holder and
enjoys running, downhill skiing and reading. ■
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