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Introduction Introduction 

l Federal Rules of Civil Procedure have 
been amended effective December 1, 2006

l We will focus on the amendments 
pertaining to electronically stored 
information (ESI)

l This subject is referred to as “electronic 
discovery”
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AgendaAgenda

l New Rules pertaining to ESI
l Rule 16 and 26 conferences
l Obligations of clients to identify, collect, 

preserve and produce ESI
l Obligations of counsel
l Confidentiality orders
l Ethical issues
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Overview of Rule AmendmentsOverview of Rule Amendments

l Federal Rules are “catching up” with the 
practice, as opposed to setting it in 
advance.

l Will cover only the basics in this 
presentation - purpose is to make
you aware of general issues

l Caselaw will develop
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MAIN REASONS FOR MAIN REASONS FOR 
AMENDMENTS TO RULES:AMENDMENTS TO RULES:
l Committee recognized that ESI differs from 

paper documents in at least three fundamental 
ways:
– Much greater volume
– It is dynamic - not static like paper
– It may be incomprehensible when separated from the 

system that created it
l Committee also concerned discovery costs 

associated with ESI will overshadow the merits 
and value of claims
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RULES 16, 26(a) & 26(f)RULES 16, 26(a) & 26(f)

l These rules deal with preliminary 
scheduling and discovery disclosures

l Committee concerned with the following:
– the form in which ESI is produced;
– preserving ESI for the litigation;  and
– preserving privilege and work product 

objections
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Rule 16(b).  Pretrial Conferences; Scheduling; Rule 16(b).  Pretrial Conferences; Scheduling; 
Management (Scheduling Order May Address ESI)Management (Scheduling Order May Address ESI)

l 16(b)(5) added with goal of 
having disputes regarding 
ESI addressed early before 
significant cost is incurred 
in discovery

l 16(b)(6) added for “claw 
back” provision in 
agreement between parties.

l However, concern that 
privilege will not be 
protected outside of 
litigation.

l Clawbacks should be in 
scheduling order for 
maximum protection.

(b) Scheduling and Planning. Except in 
categories of actions exempted by 
district court rule as inappropriate, 
the district judge, or  a magistrate 
judge when authorized by district 
court rule, shall, after receiving the 
report from the parties under Rule 
26(f) or after consulting with the 
attorneys for the parties and any 
unrepresented parties by a scheduling 
conference, telephone, mail, or other 
suitable means, enter a scheduling 
order that limits …

The scheduling order also may include:
(5)  provisions for disclosure or 
discovery of electronically stored 
information;
(6)  any agreements the parties reach 
for asserting claims of privilege or of 
protection as trial-preparation 
material after production;
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Rule 26(a).  General Provisions Governing Discovery; Duty of Rule 26(a).  General Provisions Governing Discovery; Duty of 
Disclosure (ESI required in initial disclosures)Disclosure (ESI required in initial disclosures)

l Location and description of ESI 
which supports claims or defenses 
must now be included in Rule 
26(a)(1) disclosures

l Concern that adding ESI to initial 
disclosure would cause unnecessary 
costs

l Comment clarifies that only general 
disclosure required, which can be 
supplemented

(a)  Required Disclosures; Methods to 
Discovery Additional Matter.

(1) Initial Disclosures. Except in 
categories of proceedings specified in 
Rule 26(a)(1)(E), or to the extent 
otherwise stipulated or directed by order, 
a party must, without awaiting a 
discovery request, provide to other 
parties:

(B) a copy of, or a description by category 
and location of, all documents, 
electronically stored information, and 
tangible things that are in the possession, 
custody, or control of the party and that 
the disclosing party may use to support 
its claims or defenses, unless solely for 
impeachment; 
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Rule 26(f).  General Provisions Governing Discovery; Duty of Rule 26(f).  General Provisions Governing Discovery; Duty of 
Disclosure (Conference between counsel must address ESI)Disclosure (Conference between counsel must address ESI)

l “Preserving discoverable 
information” added due to 
dynamic nature of ESI (e.g. 
document retention and 
destruction schedules, 
automatic overwriting, etc.)

l Committee wished to have 
these issues addressed early 
in the litigation

l Potential hold orders should 
be discussed

l 3M Innovative Properties v. 
Tomar Electronics (D. 
Minn. 2006) - adverse 
inference instruction and 
other sanctions 

(f) Conference of Parties; Planning for 
Discovery. Except in categories of 
proceedings exempted from initial 
disclosure under Rule 26(a)(1)(E) or 
when otherwise ordered, the parties 
must, as soon as practicable and in any 
event at least 21 days before a 
scheduling conference is held or a 
scheduling order is due under Rule 
16(b), confer to consider the nature and 
basis of their claims and defenses and 
the possibilities for a prompt settlement 
or resolution of the case, to make or 
arrange for the disclosures required by 
Rule 26(a)(1), to discuss any issues 
relating to preserving discoverable 
information, and to develop a proposed 
discovery plan that indicates the parties’ 
views and proposals concerning:
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Rule 26(f).  General Provisions Governing Discovery; Duty of Rule 26(f).  General Provisions Governing Discovery; Duty of 
Disclosure (ESI Amendments continued)Disclosure (ESI Amendments continued)

l Issues relating to disclosures or discovery of 
ESI to be discussed

l “form or forms” added due to different 
formats of ESI

l Early discussion in attempt to address disputes 
before costly searches are performed

l Again, concern about deletion of ESI
l Comment also advises that counsel become 

familiar with clients’ systems
l Comment discourages blanket protective 

orders against destruction- comment 
recognizes potential harm to companies

[parties are to] develop a proposed 
discovery plan that indicates the 
parties’ views and proposals 
concerning:

(3) any issues relating to disclosure or 
discovery of electronically stored 
information, including the form or 
forms in which it should be produced;

l Committee concerned with cost and delay of 
paper production and privilege logs

l Recognition of higher risk of inadvertent 
disclosure with ESI:

l (1)  “Metadata” = information describing 
history, tracking and management of file

l (2) “Embedded Data” = draft language or 
comments such as redlining

l Mandates discussion of “clawback”  issues.
l Committee suggests “quick peek” approach, 

but problems of waiver.

(4) any issues relating to claims of 
privilege or of protection as trial-
preparation material, including  if 
the parties agree on a procedure to 
assert such claims after production 
whether to ask the court to include 
their agreement in an order;
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Rule 26(b)(2).  General Provisions Governing Limitations on Rule 26(b)(2).  General Provisions Governing Limitations on 
Discovery of ESI Discovery of ESI 

l Responding party can object to ESI due to 
undue burden or cost but must identify the 
sources by “category or type” per comment 
- must allow requesting party to evaluate

l Responding party bears burden
l Problem of non-searchable ESI sources 

such as back-up tapes
l Once burden met, requesting party has 

burden of showing good cause for ESI 
requested (balancing of relevance)

l Committee recommends “two tier” 
approach:

(1) First review easily accessible sources of ESI
(2) Then determine whether necessary to search 

difficult ESI sources 
Hope is for counsel to negotiate agreement

l Comment addresses concern that 
corporations will “bury” ESI to make it 
inaccessible:  common law and statutory 
preservation requirements still apply.

(b) Discovery Scope and Limits.
Unless otherwise limited by order of 
the court in accordance with these 
rules, the scope of discovery is as 
follows:

(2)  Limitations.
(B) A party need not provide discovery of 
electronically stored information from 
sources that the party identifies as not 
reasonably accessible because of undue 
burden or cost.  On motion to compel 
discovery or for a protective order, the 
party from whom discovery is sought must 
show that the information is not reasonably 
accessible because of undue burden or 
cost.  If that showing is made, the court 
may nonetheless order discovery from such 
sources if the requesting party shows good 
cause, considering the limitations of Rule 
26(b)(2)(C).  The court may specify 
conditions for the discovery.
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Rule 26(b)(5)(B).  ESI Privilege Issues.Rule 26(b)(5)(B).  ESI Privilege Issues.

l New Rule akin to a quasi-clawback 
provision

l Upon notice, receiving party 
cannot use and must make attempts 
to retrieve from third parties until 
issues resolved

l Applies to both privilege and work 
product

l Concern with cost and delay of 
privilege review of ESI over paper 

l Also concern of inadvertent waiver
l ABA Ethics Opinion No. 06-442 

(8/5/06) states no ethical duty to 
refrain from use of metadata and 
embedded data.

l Arnold v. Cargill, Inc., (D. Minn. 
2004) - court held it was not 
“finders keepers”

(b) Discovery Scope and Limits. Unless 
otherwise limited by order of the 
court in accordance with these rules, 
the scope of discovery is as follows:
(5)  Claims of Privilege or 
Protection of Trial Preparation 
Materials.
(B) Information Produced. If information is 
produced in discovery that is subject to a 
claim of privilege or of protection as trial-
preparation material, the party making the 
claim may notify any party that received the 
information of the claim and the basis for it.  
After being notified, a party must promptly 
return, sequester, or destroy the specified 
information and any copies it has and may not 
use or disclose the information until the claim 
is resolved.  A receiving party may promptly 
present the information to the court under seal 
for a determination of the claim.  If the 
receiving party disclosed the information 
before being notified, it must take reasonable 
steps to retrieve it.  The producing party must 
preserve the information until the claim is 
resolved.
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Rule 33(d).  Interrogatories Rule 33(d).  Interrogatories -- Producing ESI In Producing ESI In 
Lieu of ResponseLieu of Response
l Comment clarifies that 

requirement that “burden” 
be “substantially the 
same” applies to ESI as 
well

l Comment also provides 
that responding party may 
have to assist with 
technical support

l If complying with rule 
requires granting of direct 
access to ESI systems, 
should think twice about 
invoking 33(d) 

(d)  Option to Produce Business Records. Where 
the answer to an interrogatory may be derived 
or ascertained from the business records, 
including electronically stored information, of 
the party upon whom the interrogatory has been 
served or from an examination, audit or 
inspection of such business records, including a 
compilation, abstract or summary thereof, and 
the burden of deriving or ascertaining the 
answer is substantially the same for the party 
serving the interrogatory as for the party served, 
it is a sufficient answer to such interrogatory to 
specify the records from which the answer may 
be derived or ascertained and to afford to the 
party serving the interrogatory reasonable 
opportunity to examine, audit or inspect such 
records and to make copies, compilations, 
abstracts, or summaries.  A specification shall 
be in sufficient detail to permit the interrogating 
party to locate and to identify, as readily as can 
the party served, the records from which the 
answer may be ascertained.
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Rule 34(a).  Production of Documents, Rule 34(a).  Production of Documents, Electronically Stored Electronically Stored 
InformationInformation, and Things and Entry Upon Land for Inspection , and Things and Entry Upon Land for Inspection 
and Other Purposes (Scope)and Other Purposes (Scope)
l Comment clarifies 

that request for 
“documents” alone, 
includes ESI 

l “translated” into 
“reasonably usable 
form” - Committee 
concerned with cost of 
making ESI 
searchable

l This issue largely left 
to the courts

(a)  Scope. Any party may serve on any other party a 
request (1) to produce and permit the party making 
the request, or someone acting on the requestor’s 
behalf, to inspect, copy, test, or sample any 
designated documents or electronically stored 
information including writings, drawings, graphs, 
charts, photographs, sound recordings, images, and 
other data or data compilations stored in any 
medium from which information can be obtained, 
translated, if necessary, by the respondent into 
reasonably usable form, or to inspect, copy, test, or 
sample any designated tangible things which 
constitute or contain matters within the scope of 
Rule 26(b) and which are in the possession, custody 
or control of the party upon whom the request is 
served; or (2) to permit entry upon designated land 
or other property in the possession or control of the 
party whom the request is served for the purpose of 
inspection and measuring, surveying, photographing, 
testing, or sampling the property or any designated 
object or operation thereon, within the scope of Rule 
26(b).
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Rule 34(b).  Production of DocumentsRule 34(b).  Production of Documents, Electronically Stored , Electronically Stored 
InformationInformation, and Things and Entry Upon Land for Inspection , and Things and Entry Upon Land for Inspection 
and Other Purposes (Procedure for Production of ESI)and Other Purposes (Procedure for Production of ESI)
l Party may request specific 

form of ESI
l This issue should have been 

discussed in conference 
under Rule 26(f)(3)

l Responding party must 
specify objection and state 
which form will be used if 
not specified in request 
(remember Rule 
26(b)(2)(B))

l Requirement that form be 
disclosed designed to give 
requesting party time to 
determine if form is 
reasonably usable pursuant 
to Rule 34(a)

(b)  Procedure. . . . The request may 
specify the form or forms in which 
electronically stored information is to be 
produced. . . .

The response shall state, with respect to each item 
or category, that inspection and related activities 
will be permitted as requested, unless the request is 
objected to, including an objection to the requested 
form or forms for producing electronically stored 
information, stating the reasons for the objection.  If 
objection is made to part of an item or category, the 
part shall be specified and inspection permitted of 
the remaining parts.  If objection is made to the 
requested form or forms for producing 
electronically stored information – or if no form 
was specified in the request – the responding party 
must state the form or forms it intends to use. The 
party submitting the request may move for an order 
under Rule 37(a) with respect to any objection to or 
other failure to respond to the request or any party 
thereof, or any failure to permit inspection as 
requested.
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Rule 34(b).  Production of DocumentsRule 34(b).  Production of Documents, Electronically Stored , Electronically Stored 
InformationInformation, and Things and Entry Upon Land for Inspection , and Things and Entry Upon Land for Inspection 
and Other Purposes (Procedure Continued)and Other Purposes (Procedure Continued)
l Comment clarifies that 

responding party can 
produce ESI in form in 
which it is ordinarily 
maintained, if specific form 
not requested, but subject to 
Rule 34(a) “translated into 
reasonably usable form”

l Comment states Rule 
26(b)(2)(B) should be used 
to determine how, and to 
what extent, producing party 
needs to put ESI into usable 
form

l (iii) - unlikely this can be 
used as a blanket prohibition 
against seeking more than 
one ESI format - left to 
analysis under 26(b)(2)(B)

Unless the parties otherwise agree, or the court 
otherwise orders:
(i)  a party who produces documents for 
inspection shall produce them as they are kept in 
the usual course of business or shall organize and 
label them to correspond with the categories in 
the request;
(ii)  if a request does not specify the form or 
forms for producing electronically stored 
information, a responding party must produce the 
information in a form or forms in which it is 
ordinarily maintained or in a form or forms that 
are reasonably usable; and
(iii)  a party need not produce the same 
electronically stored information in more than 
one form.
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Rule 37(f)Rule 37(f)

l “Safe Harbor” Provision -
Committee recognizes situations 
of automatic overwriting and 
other routine computer systems 
which delete ESI

l Must be “routine”
l Note describes “good faith” to 

encompass “holdback orders” and 
other preservation requirements

l “Good faith” analysis requires 
parties and counsel to look at 
circumstances and likelihood of 
relevant information being 
destroyed

l Limit only upon “sanctions” - not 
other relief such as requiring 
additional discovery

l BUT, see Zubalake . . . 

Rule 37.  Failure to Make 
Disclosures or Cooperate in 
Discovery; Sanctions

(f)   Electronically stored 
information. Absent exceptional 
circumstances, a court may not 
impose sanctions under these 
rules on a party for failing to 
provide electronically stored 
information lost as a result of the 
routine, good-faith operation of 
an electronic information system.


